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INTRODUCTION
Pursuant to California Rules of Court 8.50(a) and 8.520(f), we

respectfully request leave to file the attached brief of amicus curiae in

support of Respondent lipay Nation of Santa Ysabel.

THE PROPOSED AMICUS CURIJIAE'S INTEREST

Cal. R. Ct. 8.520(f)(3)

The California Nations Indian Gaming Association ("CNIGA")
was established in 1988, as a non-profit organization. Its members consist
of 29 federally recognized Indian tribal governments with Indian lands in
California.> CNIGA's members include the broadest possible collection of
federally recognized Indian tribes located in California with vital interests
in the area of tribal governance and sovereignty. Its members include both
gaming and non-gaming tribes.

CNIGA's core mission is to promote, protect and preserve tribal
governmental authority and the general welfare and interests of federally-
recognized Tribes within California. To that end, CNIGA seeks to
safeguard tribes' opportunities to develop tribal economies, self-sufficiency,
and strong tribal governments. In the pursuit of these goals, CNIGA
maintains an active role in tracking and reviewing legal, legislative and

policy issues and activities that may affect tribal governmental interests. It

2 CNIGA's membership consists of the following federally recognized
tribal governments; Bear River, Big Sandy, BxshoF, Blue Lake, Buena
Vista, Cloverdale, Elk Valley, Enterprise, Greenville, lone, Karuk, La Jolla,
Middletown, Morongo, North Fork, echan%/a, Pit River, Redding, Rincon,
Robinson, San Manuel, San Pasqual, Santa Ynez, Scotts Valley, Sherwood
Valley, Smith River, Sycuan, Table Mountain and Tule River.



also operates as an information clearinghouse and educational, legislative
and public policy resource for tribal governments, policymakers and the
public concerning tribal governmental and economic development issues.

CNIGA's 29 member tribal governments are located throughout the
State of California, from the Sycuan Band of the Kumeyaay Nation and La
Jolla Indian Reservation in San Diego County to the Smith River Rancheria
and Elk Valley Rancheria in Del Norte County near the Oregon border.
Neither party to this case is currently a member of CNIGA.

THE PROPOSED AMICUS CURIAE BRIEF WILL ASSIST THE

COURT IN DECIDING THE MATTER
Cal. R. Ct. 8.520(f)(3)

This amicus brief is desirable because this case presents questions
that involve fundamental issues related to tribal governmental authority and
tribal sovereign immunity. These issues have the potential to affect all of
California's Indian tribes. Thus, the legal questions raised merit an
informed, careful analysis. CNIGA's unique and broadly representative
viewpoint is desirable to ensure complete analysis of the relevant legal
issues. In particular, CNIGA's views on the role that sovereign immunity
plays in the existence and operations of tribal governments are relevant to
this Court's adjudication of this case. CNIGA also is positioned to present
broad background regarding the two-centuries old body of federal Indian
law bearing on the questions presented. Without any financial interest in
the particular case, CNIGA is free to offer the Court the benefit of its views

from a broader, historical and legal perspective.



RULE 8.520(F)(4) IDENTIFICATIONS
Pursuant to California Rule of Court 8.520(f)(4), no party or any
counsel for a party in the pending appeal authored the proposed amicus
brief in whole or in part, and no party or any counsel for a party made any
monetary contribution intended to fund the preparation or submission of the
brief. See id. at Rule 8.520(f)(4)(A)(i)-(ii). No person or entity, other than
the amicus curiae CNIGA, its members or its counsel, made any monetary

contribution intended to fund the preparation or submission of the brief.

CONCLUSION
For these reasons, CNIGA respectfully requests that this Court grant
it leave to file the proposed brief amicus curiae submitted herewith as it
considers this matter of great importance to CNIGA's membership and all

gaming and non-gaming California tribes.

Dated: June 15, 2011 Respectfully submitted,

W/IW Q. LWM*LLQ @)

Frank R. Lawrence

HOLLAND & KNIGHT
Attorneys for (pro;l)osed

Amicus Curige California Nations
Indian Gaming Association
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I. INTRODUCTION

This case presents important questions regarding tribal sovereign immunity.
Which party bears the burden of showing a valid waiver of tribal sovereign immunity?
Must a tribal official, acting unilaterally, be expressly authorized to waive a tribe's
immunity, or may such authority be implied?

The parties present the Court with two different doctrines. Appellant Yavapai-
Apache Nation ("YAN") argues that the burden is on the Defendant and Respondent
lipay Nation of Santa Ysabel ("Tribe"), relying on notions of apparent authority. The
Tribe responds that the burden is on YAN, relying on well-established case law holding
that a plaintiff has the burden of establishing jurisdiction and that when suing an Indian
Tribe, a plaintiff must establish the existence of valid waiver of sovereign immunity.

The Tribe is correct. In adjudicating this case, it is important for the Court to
understand tribal sovereignty and its role in serving core federal Indian policies. Indian
tribal governments occupy a unique place in American law and history. Their treatment
by Congress and the courts reflects that role. In that context, it is apparent that a
purported waiver exeputed by a lone tribal official, acting unilaterally without clear
authority under tribal law, is ineffective.

When suing an Indian tribe, a plaintiff's burden of establishing jurisdiction is to
show an express, unequivocal, and valid immunity waiver. Thus it is Plaintiff YAN's
burden here to show not only language clearly waiving the Tribe's immunity, but also that
the person purporting to grant such a waiver actually has the authority under Tribal law to

do so. YAN failed to do so here. Because the record contains undisputed evidence that



Tribal law provided that only the Tribe's General Council had the power to waive the
Tribe's sovereign immunity, the Superior Court properly granted the Tribe's motion to
quash.

A long line of U.S. Supreme Court cases, going back over half a century, holds
that Indian tribes enjoy sovereign immunity from suit and that because preserving tribal
autonomy and tribal resources are matters of vital importance, a waiver of such immunity
"cannot be implied but must be unequivocally expressed." Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 58-59 (1978) (emphasis added). This immunity extends to suits
on contracts, regardless of whether they involve commercial or governmental activities,
or were made on-reservation or off-reservation. See Kiowa Tribe of Oklahoma v.
Manufacturing Techs., Inc., 523 U.S. 751, 760 (1998).

YAN nevertheless argues that this Court should find that the Tribe delegated its
power to waive the Tribe's sovereign immunity by implication. YAN claims that the
Tribe should bear the burden of proving that the Tribal Chairman lacked authority, as a
single tribal official acting alone, to waive the Tribe's immunity. YAN suggests that this
Court should hold for the first time that a waiver of tribal sovereign immunity should be
presumed to have been validly executed as a matter of tribal law, even though the record
contains undisputed evidence that Tribal law is to the contrary.

It is undisputed here that the Tribe's law expressly provides that only the Tribe's
General Council, and not the Chairman acting unilaterally, has the authority to waive the
Tribe's sovereign immunity. Notwithstanding this directive, YAN claims that the

Chairman's power to negotiate and sign a contract necessarily implies the authority to



waive immunity. YAN incorrectly claims that the purported waiver in this case is valid
because Tribal law implies that the Chairman has authority to unilaterally waive the
Tribe's immunity. That view cannot be reconciled with decades of federal and California
Indian law cases. It cannot be reconciled with the Tribe's laws — undisputed on the record
— providing that only the General Council has the authority to issue a valid waiver of the
Tribe's sovereign immunity. Nor can it be reconciled with the parties' own course of
dealings, in which YAN had full and fair notice that "no waiver of the Tribe's sovereign
immunity ... may be gra[n]ted without the approval of the General Council of the Tribe
...." 4 Appellant's Appendix ("AA") 882, 12. Cf 4 AA 913, § 1 ("[T]he Chairman may
not waive the Tribe's sovereign immunity ... without the approval of the General Council
of the Tribe").

For these reasons, the Amicus Curiae CNIGA respectfully requests that this Court
affirm the Superior Court's decision.

II. ARGUMENT
A. Tribal Sovereignty Predates The Constitution

Indian tribes' sovereignty predates the arrival of Europeans in North America.l As
the Supreme Court has noted, tribes were "separate sovereigns pre-existing the
Constitution ...." Santa Clara Pueblo, 436 U.S. at 56. Tribes conducted their own

political and legal affairs and were not dependent on external authority for their

1 Black's Law Dictionary, for example, defines sovereignty as "the self-sufficient source
of political power, from which all specific political powers are derived." Black's Law
Dictionary 1252 (5th ed. West 1979).



governmental actions.?2 Later, European colonial governments recognized tribal
sovereignty, dealing with Indian tribal governments through treaties, which are
"compact[s] made between two or more independent nations ....". Black's Law
Dictionary 1346 (5th ed. West 1979). See Francis Paul Prucha, The Great Father: The
United States Government and the American Indians 16 (Univ. Neb. Press 1984);
Cohen's Handbook of Federal Indian Law § 1.02[1], p. 17 (2005 ed. Lexis Nexis)
(hereinafter "Cohen").

For example, in 1621 the Massachusetts Bay Colony negotiated a treaty of
friendship and alliance between King James and Massasoit, the Chief Sachem of the
Wampanoag Nation.? Similarly, in 1679 the Governor of New York entered into a treaty
with the Mohawk Nation, a member of the Haudenosaunee Confederacy.# The Royal
Proclamation of 1763 affirmed the sanctity of Britain's treaties with Indian nations and
prohibited settlement in violation of those treaties.’

Following more than a century of earlier governments' political recognition of

Indian tribal sovereignty, the Continental Congress likewise understood Indian tribes to

2 See, e.g., Stephen Cornell, The Return of the Native: American Indian Political
Resurgence 72-76 (Oxford Univ. Press 1988).

8 See Alden T. Vaughan, New England Frontier: Puritans and Indians 1620-1675, at 69-
71 (Univ. Okla. Press 1995); Cohen, at § 1.02[1], p.17.

4 See Daniel K. Richter, Facing East from Indian Country: A Native History of Early
America 129-149 (Harv. Univ. Press 2001); Cohen, at § 1002[1], p.17.

5 See, e.g., Worcester v. Georgia, 31 U.S. 515, 547-548 (1832) (quoting a 1763 speech in
which a British Superintendent of Indian Affairs stated, in addressing Indian nations: "As
you may be assured that all treaties with your people will be faithfully kept, so it is
expected that you, also, will be carefully strictly to observe them.").



be sovereigns. Members of the Continental Congress respected tribal sovereignty and
deemed it necessary to deal with tribes by way of treaty. One of the Continental
Congress's first acts was to appoint departments of Indian affairs to "treat with the
Indians ... to preserve peace and friendship."® These departments entered into treaties
with tribes, the first of which were not formalized in written form but rather were formal
diplomatic ceremonies lasting several days.?

Subsequently, treaties became formalized in writing. The first written treaty
between the United States and an Indian tribe — an alliance between the United States and
the Delaware Nation — was signed in 1778. See 7 Stat. 13 (Sept. 17, 1778); see also
Charles J. Kappler, Indian Affairs: Laws and Treaties, Vol. II (Government Printing
Office 1904). This treaty was followed by many others entered into between the
government of the United States government and the sovereign governments of Indian
nations.

The committee appointed to draft the Articles of Confederation also recognized
tribes as sovereigns. Understanding that sovereign Indian nations and the yet-to-be-

formed Union government would continue to interact with one another, the committee

62, J. Continental Cong. 175, 183 (1775). The practice of dealing with tribes through
governmental diplomacy and treaties lasted throughout the Continental Congress's tenure.
See id.

7 See Francis Paul Prucha, American Indian Treaties: The History of a Political Anomaly
24-32 (Univ, Neb. Press 1997); Robert A. Williams, Jr., Linking Arms Together:
American Indian Treaty Visions of Law and Peace, 1600-1800 (Oxford. Univ. Press
1997). The records of negotiation of these treaties are reprinted in 18 Early American
Indian Documents: Treaties and Laws, 1607-1789 (Colin G. Calloway ed. Univ.
Publications 1994). ‘



needed to determine how the Union would manage these interactions. The draft Articles
proposed in 1776 would have committed the "sole and exclusive right" of "Regulating the
Trade, and manafging all Affairs with the Indians" to the national government.? James
Wilson of Pennsylvania, speaking in favor of this position, declared: "We have no right
over the Indians, whether within or without the real or pretended limits of any Colony.
They will not allow themselves to be classed according to the bounds of Colonies."?

B. The Constitution Confirms That Indian Tribes Are Inherently Sovereign
Entities

The Constitution affirms the inherent sovereignty and governmental status of
Indian nations. The Framers understood Indian tribes to be sovereign and treated them as
such in the Constitution. See U.S. Const. art. I, § 8, cl. 3 ("The Congress shall have the
power to regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes"); see also Cherokee Nation v. Georgia, 30 U.S. 1, 18-19 (1831)
(analyzing commerce clause treatment of tribes as distinct political entities). Thus
federal recognition of Indian tribes as sovereign nations evolved from precedents
established by pre-federal colonists' relations with tribes.19

C. Courts Have Consistently Recognized That Tribes Are Inherently Sovereign

For nearly two centuries, the U.S. Supreme Court has consistently recognized that

Indian tribes are sovereign, and that the United States has always dealt with them

8 5 J. Continental Cong. 550 (1776).
9 6 J. Continental Cong. 1078 (1776).

10 See Felix Cohen, The Spanish Origin of Indian Rights in the Law of the United States,
31 Geo. L.J. 1 (1942); Robert A. Williams, Jr., The American Indian In Western Legal
Thought: The Discourses of Conquest 96-97 (Oxford Univ. Press 1990).



accordingly. In Cherokee Nation v. Georgia, for example, the Court classified tribes as
"domestic dependent Nations." Id. at 17. Chief Justice Marshall wrote that "the
Cherokees [are] a state, as a distinct political society separated from others, capable of
managing its own affairs and governing itself ...." Id. at 16.

In Worcester v. Georgia, 31 U.S. 515 (1832), the Court acknowledged that before
colonization, Indian tribes were sovereign nations. "America ... was inhabited by a
distinct people, divided into separate nations, independent of each other and of the rest of
the world, having institutions of their own, and governing themselves by their own laws."
Id. at 542-543. The Court noted that "[t]he Indian nations had always been considered as
distinct, independent, political communities, retaining their original natural rights, as the
undisputed possessors of the soil, from time immemorial . . ." Id. at 559. The Court also
explained the Constitution's affirmation of tribal sovereignty:

The very term 'nation,' so generally applied to them, means 'a people

distinct from others.! The constitution, by declaring treaties already made,

as well as those to be made, to be the supreme law of the land, has adopted

and sanctioned the previous treaties with the Indian nations, and

consequently admits their rank among those powers who are capable of
making treaties.

Id. at 559-60.

Cases from the late nineteenth century likewise recognized tribal sovereignty. See
Talton v. Mayes, 163 U.S. 376, 384 (1896) ("[T]he powers of ... self government enjoyed
by the Cherokee nation existed prior to the Constitution ...."); Ex Parte Crow Dog, 109
U.S. 556 (1883) (recognizing inherent tribal criminal jurisdiction). So did twentieth

century precedents. See, e.g., National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S.



845, 852-53 (1985); Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 149 (1982); United
States v. Wheeler, 435 U.S. 313 (1978); Williams v. Lee, 358 U.S. 217, 220 (1959)
(recognizing "the right of reservation Indians to make their own laws and be governed by
them").

D. Immunity From Lawsuit Is A Fundamental Attribute Of Inherent
Sovereignty

Alexander Hamilton observed in the Federalist Papers that "[i]t is inherent in the
nature of sovereignty, not to be amenable to the suit of an individual without its consent.
This is the general sense and the general practice of mankind ...." Federalist No, 81
(emphasis added). Courts have long recognized that immunity from suit is a necessary
corollary of sovereignty, protecting the "perfect equality and absolute independence of
sovereigns." Schooner Exchange v. McFadden, 11 U.S. 116, 137 (1812). A sovereign's
immunity from suit "has always been treated as an established doctrine." United States v.
Lee, 106 U.S. 196, 207 (1882). See also Hans v. Louisiana, 134 U.S. 1, 16 (1890) ("The
suability of a state, without its consent, was a thing unknown to the law. This has been so
often laid down and acknowledged by courts and jurists that it is hardly necessary to be
formally asserted"). And the Supreme Court has expressly held that tribal sovereign
immunity is "a necessary corollary to Indian sovereignty and self-governance." Three
Affiliated Tribes of the Fort Berthold Reservation v. Wold Eng'g, 476 U.S. 877, 890
(1986).

As an inherent sovereign right, immunity from suit permits sovereigns to select the

terms under which and the forums in which, if any, they may be sued. The federal



government and the States (and their political subdivisions and agencies) consistently
assert that immunity in defense to lawsuits. See, e.g., Dep't of the Army v. Blue Fox, Inc.,
525 U.S. 255 (1999); Lane v. Peiia, 518 U.S. 187 (1996); United States v. Nordic Village,
Inc., 503 U.S. 30 (1992); Yarrow v. California, 53 Cal.2d 427 (1960); People v. Superior
Court, 29 Cal.2d 754 (1947); People ex rel. Grijalva v. Superior Court, 159 Cal.App.4th
1072 (2008); Kirchman v. Lake Elsinore Unified School Dist., 83 Cal.App.4th 1098
(2000); Wagner v. California, 86 Cal.App.3d 922 (1978); California v. Superior Court,
37 Cal.App.3d 1023 (1974).

When governments do waive immunity, they typically incorporate numerous
limitations protecting their sovereignty, including filing requirements, subject-matter
limitations, and damages caps. The United States government has waived sovereign
immunity through the Federal Tort Claims Act for certain torts claims, for example,
subject to administrative exhaustion requirements, a bar on punitive damages, and a
discretionary function exception. See 28 U.S.C. §§ 1346(b), 2675, 2680(a). Similarly,
the States, including California, have enacted waivers of sovereign immunity limited by
filing requirements, subject-matter restrictions, and caps or bars on certain types of relief.
See, e.g., Cal. Gov't Code §§ 810-996.6; Fla. Stat. Ann. § 768.28; N.Y. Court of Claims
Act § 10; Okla. Stat. Ann. tit. 51, §§ 152.1(A), 154(A)(1).

E. Indian Tribes Possess Sovereign Immunity

"Indian tribes have long been recognized as possessing the common-law immunity
from suit traditionally enjoyed by sovereign powers." Santa Clara Pueblo, 436 U.S. 49

at 56, 58. See, e.g., United States v. U.S. Fidelity & Guaranty Co., 309 U.S. 506 (1940)



("Indian Nations are exempt from suit without Congressional authorization"); Turner v.
United States, 248 U.S. 354, 357-58 (1908) (Creek Nation is "a distinct political
community" that, like other governments, is immune from liability from suit); Parks v.
Ross, 52 U.S. 362, 374 (1850) (U.S. courts lack jurisdiction over public representatives or
officials of Indian nations); Adams v. Murphy, 165 F. 304, 307 (8th Cir. 1908)
(recognizing Creek Nation's immunity from suit as an "exemption which at the outset is
conceded as a legal right"); Thebo v. Choct.aw Tribe, 66 F. 372, 375 (8th Cir. 1895)
(Tribe is an "independent state" and "'it is a well-established principle ... that the
sovereign cannot be sued ... without its consent and permission) (quoting Beers v.
Arkansas, 61 U.S. 527 (1857)).

California's courts have consistently recognized tribal sovereignty and the
immunity that flows from it. See, e.g., Boisclair v. Superior Court, 51 Cal.3d 1140,
1157-58 (1990); People ex rel. Dept. of Transp. v. Naegele Outdoor Advertising Co., 38
Cal.3d 509, 519 (1985); Redding Rancheria v. Superior Court, 88 Cal.App.4th 384, 387-
88 (2001); Great Western Casinos, Inc. v. Morongo Band of Mission Indians, 74
Cal.App.4th 1407, 1419-20 (1999); Middletown Rancheria v. Workers' Compensation
Appeals Bd., 60 Cal.App.4th 1340, 1346-48 (1998); Hydrothermal Energy Corp. v. Fort
Bidwell Indian Cmty. Council, 170 Cal.App.3d 489, 494 (1985); Long v. Chemehuevi
Indian Reservation, 115 Cal.App.3d 853, 857-58, 860 n.7 (1981).

Indian tribes are immune from lawsuit unless "Congress has authorized the suit or
the tribe has waived is immunity." Kiowa, 523 U.S. at 754. See also C&L Enterprises v.

Citizen Band of Potawatomi Indian Tribe, 532 U.S. 411, 418-19 (2001); Oklahoma Tax

10



Commission v. Citizen Band of Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991);
Three Affiliated Tribes, 476 U.S. at 888-89, 891-92; Santa Clara Pueblo, 436 U.S. at 58;
Puyallup Tribe v. Dep't of Game, 433 U.S. 165, 172 (1977).

1. A Waiver Of Tribal Inmunity Must Be Unequivocally Expressed

"There is a strong presumption against waiver[s] of tribal sovereign immunity."
Demontiney v. United States, 255 F.3d 801, 811 (9th Cir. 2001). Because preserving
tribal resources and tribal autonomy are matters of vital importance, the U.S. Supreme
Court has repeatedly stated that a waiver of tribal sovereign immunity "'cannot be
implied but must be unequivocally expressed." Santa Clara Pueblo, 436 U.S. at 58-59
(quoting United States v. Testan, 424 U.S. 392, 399 (1976), United States v. King, 395
U.S. 1, 4 (1969)) (emphasis added). Importantly for purposes of this case, "[a]bsent an
effective waiver or consent," Indian tribes are immune from suit. Puyallup Tribe, 433
U.S. at 172 (emphasis added). Cf. Nordic Village, 503 U.S. at 32 (waiver of federal
government's immunity must be unequivocally expressed in order to be "effective").

United States courts of appeal decisions are uniformly in accord. See, e.g.,
Florida v. Seminole Tribe of Florida, 181 F.3d 1237, 1243 (11th Cir. 1999); Cherokee
Nation of Oklahoma v. Babbitt, 117 F.3d 1489, 1498 (D.C. Cir. 1997); Lower Brule Sioux
Tribe v. South Dakota, 104 F.3d 1017, 1026 (8th Cir, 1997); Sac and Fax Nation v.
Hanson, 47 F.3d 1061, 1063 (10th Cir. 1995); Hopi Tribe v. Navajo Tribe, 46 F.3d 908,
921 (9th Cir. 1995); Pit River Home and Agr. Co-op. Ass'n v. United States,

30 F.3d 1088, 1100 (9th Cir. 1994). The decisions of California State courts are also in

accord. See, e.g., Naegele Outdoor Advertising, 38 Cal. 3d at 519; Redding Rancheria,
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88 Cal.App.4th at 387; Great Western Casinos, 74 Cal.App.4th at 1419-20; Middletown
Rancheria, 60 Cal.App.4th at 1347; Hydrothermal Energy Corp., 170 Cal.App.3d at 494.

2. Waivers of Immunity Are Strictly Construed In Favor Of The
Sovereign

Even where a tribe expressly waives its sovereign immunity, any limitations
included in that waiver are strictly enforced. A waiver of sovereign immunity "will be
strictly construed, in terms of its scope, in favor of the sovereign." Lane v. Pefia, 518
U.S. 187, 192 (1996). See also Broughton Lumber Co. v. Yeutter, 939 F.2d 1547, 1552
(Fed. Cir. 1991) ("[I]t is well established that waivers of sovereign immunity are to be
strictly construed"); Metropolitan Water Dist. v. United States, 830 F.2d 139, 143 (9th
Cir. 1987) ("Waivers of sovereign immunity are construed strictly and narrowly"). Any
conditional limitation on a tribe's consent to suit must be strictly construed and applied.
See Missouri River Services v. Omaha Tribe of Nebraska, 267 F.3d 848, 852 (8th Cir.
2001). See also Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1245 (8th Cir. 1995)
(waivers of immunity "are to be strictly construed in favor of the Tribe"); Seneca-Cayuga
Tribe v. Oklahoma, 874 F.2d 709, 715 (10th Cir. 1989) ("[W]aivers of sovereign
immunity are strictly construed"); Garcia v. Akwesasne Hous. Auth., 105 F.Supp.2d 12,
16 (N.D.N.Y. 2000).

"Importantly, to be valid, waivers of tribal sovereign immunity 'must be traceable
to an official government action (statute, ordinance, resolution) that expressly and
unequivocally waives immunity or empowers particular officers to waive immunity."'

Ransom v. St. Regis Mohawk Educ. & Cmty. Fund, Inc., 658 N.E.2d 989, 993 (N.Y.
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1995) (internal citations and quotations omitted) (emphasis added). A court may
exercise jurisdiction over a tribal government only pursuant to a clear statement from that
government "waiving [its] sovereign immunity . . . together with a claim falling within
the terms of the waiver." United States v. White Mountain Apache Tribe, 537 U.S. 465,
472 (2003).

These settled legal principles apply both to the interpretation of the scope of the
government's waiver of immunity and to the interpretation of the scope of any exceptions
to or limitations on that waiver. Id. Where a tribe limits its waiver of immunity by
specifying the conditions under which it consents to suit and the procedures that must be
followed for its waiver to be effective, a court will construe the waiver narrowly and
allow suits only pursuant to the specified conditions and procedures. See Omaha Tribe,
267 F.3d at 852.

3. Sovereign Immunity Is Jurisdictional In Nature; Its Recognition By A
Court Is Not Discretionary

Because sovereign immunity is jurisdictional in nature, its recognition by a court
is not discretionary. See Puyallup Tribe, 433 U.S. at 173; California v. Quechan Tribe of
Indians, 595 F.2d 1153, 1155 (9th Cir.1979). See also Chemehuevi Indian Tribe v. Cal.
Bd. of Equalization, 757 F.2d 1047, 1051 (9th Cir.), rev'd in part on other grounds, 474
U.S. 9 (1985). "[S]overeign immunity is not a discretionary doctrine that may be applied
as a remedy depending upon the equities of a given situation." Chemehuevi Indian Tribe,
757 F.2d at 1052 n.6. Rather, it is a jurisdictional bar to any claims against the Tribe,

"irrespective of the merits of the claim." Id. at 1051. See also Rehner v. Rice, 678 F.2d
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1340, 1351 (Sth Cir. 1982), rev'd on other grounds, 463 U.S. 713 (1983); Quechan
Tribe, 595 F.2d at 1155. "Sovereign immunity involves a right which courts have no
choice, in the absence of a waiver, but to recognize." Pit River Home and Agr. Co-op
Ass'n, 30 F.3d at 1100. Thus, tribal immunity may not be defeated even where its
assertion may "unfairly deprive contracting parties of the benefit of their bargains."
American Indian Agric. Credit Consortium v. Standing Rock Sioux Tribe, 780 F.2d 1374,
1379 (8th Cir. 1985). |

The U.S. Supreme Court has expressly rejected the application of equitable
considerations in the context of tribal sovereign immunity: "The perceived inequity of
permitting the Tribe to recover from a non-Indian for civil wrongs in instances where a
non-Indian allegedly may not recover against the tribe simply must be accepted in view
of the overriding federal and tribal interests in these circumstances." Three Affiliated
Tribes, 476 U.S. at 893; see also McClendon v. United States, 885 F.2d 627 (9th Cir,
1989). Thus the requirement for a valid tribal immunity waiver "is not a requirement that
may be flexibly applied or even disregarded based on the parties of the specific facts
involved." Ute Distribution Corp. v. Ute Indian Tribe, 149 .3d 1260, 1267 (10th Cir.
1998) (internal quotations and citations omitted).

F. A Plaintiff Bears The Burden Of Proving Jurisdiction

A plaintiff bears the burden of proving by a preponderance of the evidence that all
jurisdictional criteria are met. See Ziller Elecs. Lab GmbH v. Superior Court, 206
Cal.App.3d 1222, 1232 (1988). In a suit against an Indian tribe, a plaintiff "bears the

burden of showing a waiver of tribal sovereign immunitil." Ingrassia v. Chicken Ranch
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Bingo and Casino, 676 F.Supp.2d 953, 956 (E.D. Cal. 2009). "There is a strong
presumption against waiver[s] of tribal sovereign immunity." Demontiney, 255 F.3d at
811.

With the history and principles recited above in mind, we turn to the purported
waiver at issue here.

G. The Purported Waiver In The Tribe's Agreement With YAN Was
Unauthorized And Therefore Is Ineffective

It is well established that a document containing language that purports to waive a
tribe's immunity cannot affect a waiver of that immunity when the person executing the
document was not authorized to waive the tribe's immunity under tribal law. See
Hydrothermal Energy Corp., 170 Cal.App.3d at 494; Snow v. Quinault Indian Nation,
709 F.2d 1319 (9th Cir. 1983); World Touch Gaming, Inc. v. Massena Mgmt. LLC, 117
F.Supp.2d 271 (N.D.N.Y 2000); Danka Funding Co., LLC v. Sky City Casino, 747 A.2d
837 (N.J. Super. Law Div. 1999).

Here, the Tribal Chairman signed an agreement with YAN that included waiver
language. But did the Chairman have authority to waive the Tribe's immunity? He did
not.

The Tribe's resolution delegating authority to negotiate énd execute the agreement
did not expressly and unequivocally grant the Chairman authority to waive the Tribe's
immunity. See 2 AA 565. Indeed; this resolution was entirely silent as to the issue of
sovereign immunity. But the Tribe had very clearly communicated to YAN previously

that only the General Council had authority under tribal law to effectuate a waiver. See 4
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AA 882,92 ("[N]o waiver of the Tribe's sovereign immunity ... may be gra[n]ted
without the approval of the General Council of the Tribe"). Moreover, the General
Council had expressly asserted that the Chairman, acting unilaterally, lacked authority to
grant a valid waiver: "[T]he Chairman may not waive the Tribe's sovereign immunity ...
without the approval of the General Council of the Tribe ...." 4 AA 913, 9 1 (emphasis
added).

A review of published cases makes clear that the purported waiver contained in
the agreement with YAN did not effect a valid waiver of the Tribe's sovereign immunity.
In World Touch Gaming, Inc. v. Massena Mgmt. LLC, for example, a tribe's constitution
provided that "the Tribe is immune from suit except to the extent that the Tribal Council
expressly waives sovereign immunity." World Touch, 117 F.Supp.2d at 272. The tribe
operated a casino, which was a wholly owned unincorporated subsidiary of the tribe. /d.
A company that managed the tribe's casino entered into an agreement to lease gaming
machines from the plaintiff, World Touch Gaming. Id. The lease provided that the
"Lessee [Casino] agrees to waive its Sovereign Immunity from suit to enforce the
provisions of this Agreement and acknowledges that this waiver allows Lessor [World
Touch] the right to pursue both legal and equitable remedies as Lessor deems necessary."
Id. at 273. An officer of the tribal management company signed the lease "as the
managing agent of the Casino." Id. at 272.

The tribe moved to dismiss based on sovereign immunity. In opposition, World
Touch Gaming pointed to the waiver language of the lease signed by the tribal

management company's officer. The court ruled in favor of the tribe:
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[A]ccording to the unequivocal language of the Tribe's Constitution and
Civil Judicial Code, only the Tribal Council can waive the Tribe's sovereign
immunity, and such waiver must be express. The Tribal Council did not
authorize Walter Horn to waive sovereign immunity, nor did the Tribal
Council expressly waive the Tribe's sovereign immunity. Thus, the Tribe's
sovereign immunity was not waived, and it is immune from suit.

Id. at 275,

The court expressly rejected World Touch's argument — essentially identical to the
one made here by YAN — "that the Management Company had apparent authority to
bind the Casino and the Tribe to all the terms of the contract, including the waiver of
sovereign immunity." Id at 276 (emphasis added). The court correctly noted that:

regardless of any apparent or implicit, or even express, authority of the

Management Company to bind the Casino and the Tribe to contract terms

and other commercial undertakings, such authority is insufficient to waive

the Tribe's sovereign immunity. Similarly, any argument that subsequent

acts, or acquiescence in carrying out the contract entered into with apparent
authority, estop the Tribe from claiming sovereign immunity must fail.

Id. (citing Merrion, 455 U.S. at 148 ("sovereign power 'remain[s] intact unless
surrendered in unmistakable terms"); Santa Clara Pueblo, 436 U.S. at 58-59 ("a waiver
of sovereign immunity cannot be implied but must be unequivocally expressed") (internal
quotation omitted)).

Further support for the proposition that unauthorized waivers are ineffective is
found in Hydrothermal Energy Corp. v. Fort Bidwell Indian Community Council. There,
a tribal chairperson signed a contract with a contractor that included an arbitration clause.
Hydrothermal Energy Corp., 170 Cal.App.3d at 491. The contractor invoked the
arbitration clause and obtained an award. Id. at 491-92. The tribe challenged

enforcement of the award, arguing that its chairperson was not authorized under tribal
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law to waive the tribe's sovereign immunity. /d. at 493. The Hydrothermal court cited
the U.S. Supreme Court's decision in U.S. Fidelity & Guaranty Co., where the Court
stated that:

It is a corollary to immunity from suit on the part of the United States and

the Indian Nations in tutelage that this immunity cannot be waived by

officials. 1f the contrary were true, it would subject the Government to suit

in any court in the discretion of its responsible officers. That is not
permissible.

Id. at 496 (quoting U.S. Fidelity & Guaranty Co., 309 U.S. at 513) (emphasis added).

Thus the court in Hydrothermal held that the tribal chairperson "could not waive
the Tribe's immunity, unless the Tribe had expressly delegated that duty to her. Nothing
in the Tribe's Constitution and Bylaws gave her such authority." Id. The court quoted
the portions of the tribal constitution setting forth the chairperson's authority:

It shall be the duty of the chairman of the community council to preside at

all meetings of the council and to carry out all order [sic] of the council.

The chairman of the council shall also preside at the general community

meetings. The chairman shall also be the chief executive officer of the
community,

Id. The court then noted the obvious: "Those words do not indicate that the Tribe
authorized the chairman to waive its immunity." /d.

Similarly, in Snow v. Quinault Indian Nation, the parties disputed "whether a tribal
officer's acceptance of service affects the sovereign immunity of the Tribe." Snow, 709
F.2d at 1322. The court held that the tribal officer's actions of accepting service did not
waive the tribe's immunity: "We find that the actions of [the tribal officer] do not affect

the sovereign immunity of the Tribe. The Tribe has not waived sovereign immunity in
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this matter. Therefore sovereign immunity operates to bar Snow's action in the district
court." Id. at 1322-23 (citing U.S. Fidelity & Guaranty Co., 309 U.S. at 513).

The rule that unauthorized tribal officers or representatives cannot waive
sovereign immunity is entirely consistent with federal law prohibiting government
officials from waiving immunity. "[O]fficers of the United States possess no powers
through their actions to waive an immunity of the United States or to confer jurisdiction
on a court in the absence of some express provision of Congress." Department of Army
v. Federal Labor Relations Auth., 56 F.3d 273, 275 (D.C. Cir. 1995) (emphasis added)
(quoting United States v. N.Y. Rayon Importing Co., 329 U.S. 654, 660 (1947)). See also
United States v. Mitchell, 463 U.S. 206, 215-16 (1983); Minnesota v. United States, 305
U.S. 382, 388-89 (1939); Carr v. United States, 98 U.S. 433, 438 (1878); United States v.
Murdock Mach. and Eng'g Co. of Utah, 81 F,3d 922, 931 (10th Cir. 1996).

Here, the Tribe's laws are even clearer than in the cases discussed above. Rather
than being silent as to the power to waive tribal immunity, the Tribe's laws expressly
provide that the power to waive the Tribe's immunity is retained by the General Council.
See 4 AA 882, 9 2 ("[N]o waiver of the Tribe's sovereign immunity ... may be gra[n]ted
without the approval of the General Council of the Tribe"). The Tribe's laws equally
clearly provide that the Chairman may not unilaterally waive the Tribe's immunity:
"[T]he Chairman may not waive the Tribe's sovereign immunity ... without the approval
of the General Council of the Tribe ...." 4 AA913,9 1.

The Tribe never voted to authorize the Chairman to waive sovereign immunity

with respect to the agreement at issue here with YAN. Compare 4 AA 882,92 ("[N]o
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waiver of the Tribe's sovereign immunity ... may be gra[n]ted without the approval of the
General Council of the Tribe™) and 4 AA 913, § 1 ("[T]he Chairman may not waive the
Tribe's sovereign immunity ... without the approval of the General Council of the Tribe")
with 2 AA 565 (delegating Chairman authority to negotiate contracts with no mention of
the waiving the Tribe's sovereign immunity). YAN has offered no evidence to the
contrary. Under these circumstances, YAN failed to satisfy its burden of establishing the
Superior Court's jurisdiction via a valid immunity waiver. This conclusion, correctly
reached by the Superior Court, is strengthened by fact that only Congress can alter the
settled contours of tribal sovereign immunity and waivers thereof, as the following
discussion demonstrates.

H. It Is For Congress, Not Courts, To Make Any Changes To The Doctrine of
Tribal Sovereign Immunity

The Supreme Court has consistently stated that any change to the established
doctrine of tribal sovereign immunity must come from Congress, and not the courts.
While "Indian tribes have long been recognized as possessing the common-law immunity
from suit traditionally enjoyed by sovereign powers," the Court has explained, tribes'
immunity "is subject to the superior and plenary control of Congress." Santa Clara
Pueblo, 436 U.S. at 48 (emphasis added). When asked to abrogate tribal sovereign
immunity in some new way, the Court defers to Congress. See Kiowa, 523 U.S. at 758-
59; Potawatomi, 498 U.S. at 510, 514.

Courts defer to Congress in part because Congress has "consistently reiterated its

approval of the immunity doctrine" as necessary to advance "its 'overriding goal' of
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encouraging tribal self-sufficiency and economic development." Potawatomi, 498 U.S.
at 510 (citations omitted). The Supreme Court has observed that "Congress has always
been at liberty to dispense with such tribal immunity or to limit it. Although Congress
has occasionally authorized limited classes of suits against Indian tribes, ... Congress has
consistently reiterated its approval of the immunity doctrine." Id. at 509-10. See also
Middletown Rancheria, 60 Cal.App.4th at 1347.

Because "Congress is in a position to weigh and accommodate the competing
policy concerns and reliance interests" in the tribal sovereign immunity context, this
Court should adhere to the settled practice and "defer" to Congress "in this important
judgment." Kiowa, 523 U.S. at 759.

1. Congress Abrogates Tribal Sovereign Immunity When It Determines
That Federal Policy Requires It

Congress abrogates tribal sovereign immunity as it deems necessary to balance
tribal self-determination with other interests. Historically, and as modern tribal
governments and businesses have developed, Congress has abrogated tribal sovereign
immunity in limited ways in response to particular concerns.

In the Indian Depredation Act, for example, Congtress created a process for "the
adjudication and payment of claims arising from Indian depredations." 26 Stat. 851-854.
That Act created a cause of action in the U.S. Court of Claims against the United States
and tribes together, and provided for payment out of federal annuities and appropriations
due to the tribes. See United States v. Gorham, 165 U.S. 316 (1897). In the Indian Civil

Rights Act, Congress authorized writs of habeas corpus to test the legality of tribal
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detention of individuals in light of a number of civil rights protections. See 25 U.S.C. §
1303. And as tribal gaming businesses have expanded, Congress has responded by
supporting economic development while abrogating tribal sovereign immunity to enable
the States to enforce tribal-state gaming compacts. See 25 U.S.C. § 2710(d)(7)(A)(ii).
Even when abrogating tribal sovereign immunity, Congress has respected that
"Indian people[s] will never surrender their desire to control their relationships both
among themselves and with non-Indian governments," and accordingly has balanced
tribal self-determination with programmatic goals. 25 U.S.C. § 450(a)(2). In the Indian
Self-Determination and Education Assistance Act, for example, Congress recognized
tribes' ability to assume responsibility for contracts for the delivery of public services to
Indians, and it abrogated tribal sovereign immunity only to the extent deemed necessary
to assure that tribes would responsibly deliver services under the Act. See id. § 4501(d).

2. Congress Has Consistently Refused To Abrogate Tribal Sovereign
Immunity Broadly

Congress has considered and debated, but ultimately rejected, legislative proposals
substantially to revise the contours of tribal sovereign immunity. For example, the Court
in Kiowa suggested that Congress might consider abrogating tribal sovereign immunity
along the lines of the Foreign Sovereign Immunities Act, 28 U.S.C. §§ 1602-1611.
Kiowa, 523 U.S. at 758; see also 28 U.S.C. §§ 1330, 1332(a)(4), 1391(%), 1441(d).
However, Congress declined to abrogate tribal immunity following Kiowa.

During the 105th Congress, Senator Slade Gorton introduced the "American

Indian Equal Justice Act," to abrogate tribal sovereign immunity for any tort or contract
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claim arising under federal or state law. See S. 1691, § 6 (1998). Following Kiowa's
publication several months later, Senator Gorton introduced legislation representing a
significant abrogation of tribal immunity, related to certain state taxes related to those
contracting with tribes, as well as tort claim issues. See S. 2300, 105th Cong. (1998); S.
2302, 105th Cong. (1998). This proposed legislation paralleled earlier legislative
proposals that were the subject of extensive hearings in the Senate Committee on Indian
Affairs.11 But Congress did not enact any of these proposals for abrogating tribal
sovereignty with respect to taxation, tort, or commercial activities.

Instead, Congress addressed concerns about the scope of tribal sovereign
immunity in the Tribal Economic Development and Contracts Encouragement Act, Pub.
L. No. 106-179, 114 Stat. 46 (2000), and the Tribal Tort Claims and Risk Management
Act, Pub. L. No. 105-277, 112 Stat. 2681-335 (1998). The latter Act directed the
Secretary of the Interior to study tribes' existing liability insurance coverage and
recommend legislation to Congress. The former Act responded to Kiowa by addressing
certain contracts involving Indian lands that are subject to approval by the Secretary of
the Interior. It requires only that tribes either expressly notify contract parties of
sovereign immunity or waive such immunity. See 25 U.S.C. § 81(d). Thus, Congress

recognized that, with respect to transactions involving tribes, the issues of sovereign

1 See Andrea M. Seielstad, The Recognition and Evolution of Tribal Sovereign Immunity
Under Federal Law: Legal Historical, and Normative Reflections on a Fundamental
Aspect of American Indian Sovereignty, 37 Tulsa L. Rev. 661, 726-43 (2002) (discussing
these congressional hearings).
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immunity raised in Kiowa can be adequately addressed without broadly abrogating tribal
sovereign immunity. See S. Rpt. 106-150, at 11 (Sept. 8, 1999).

The long-settled understanding has been that tribal sovereign immunity remains
undiminished unless Congress validly and unequivocally exercises its constitutional
authority to abrogate it. Congress's continued commitment to tribal sovereign immunity
is essential to its broader policies of protecting and promoting development of tribal
government and economic self-sufficiency, as the following discussion illustrates. See,
e.g.,25U.S.C. § 2701(c); 25 U.S.C. § 3601; 25 U.S.C. § 4101(7). Because the sort of
changes YAN urges here — namely burden shifting and implying authority to waive
sovereign immunity — would disrupt those fundamental congressional policies, Congress
is the appropriate governmental branch, if any, "to weigh and accommodate the
competing policy concerns and reliance interests." Kiowa, 523 U.S. at 759.

L Federal Indian Policy Supports Tribal Self-Determination And Economic
Development, Both Of Which Depend On Tribal Sovereign Immunity

Federal Indian policy promotes tribal self-determination and economic
development. For the past half-century, "through Democratic and Republican presidents
and congresses, American Indian policy has remained relatively stable. This policy of
tribal self-determination places strong emphasis on Native American decision-making,
economic development and cultural preservation and extension." Cohen, at § 1.07, p.
112. Presidents from Kennedy and Nixon, through Reagan and Obama, have uniformly
articulated a policy of self-determination for tribal governments. See, e.g., 116 Cong.

Rec. 23258 (Nixon 1970); Presidential Commission On Indian Economics, Executive
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Order 12401 (Reagan 1983); Advisory Council on California Indian Policy, Pub. L. No.
102-416, 106 Stat. 2131 (Bush 1992).

Protecting and promoting tribal governmental self-determination, economic self-
sufficiency and tribal cultural survival is reflected in a broad range of federal policies,
programs and statutes. See, e.g., 25 U.S.C. § 2701(c) ("[A] principal goal of Federal
Indian policy is to promote tribal economic development, tribal self-sufficiency, and
strong tribal government"); 25 U.S.C. § 3601 ("The Congress finds and declares that (1)
there is a government-to-government relationship between the United States and each
Indian tribe; (2) the United States has a trust responsibility to each tribal government that
includes the protection of the sovereignty of each tribal government; (3) Congress,
through statutes, treaties, and the exercise of administrative authorities, has recognized
the self-determination, self-reliance, and inherent sovereignty of Indian tribes"); 25
U.S.C. § 4101(7) ("Federal assistance to meet these responsibilities should be provided in
a manner that recognizes the right of Indian self-determination and tribal self-governance

M.

Tribal sovereign immunity protects tribes from the loss of tribal governmental
assets that are critical to tribes' existence. See, e.g., American Indian Agric. Credit
Consortium, 780 F.2d at 1378 ("Indiaﬁ tribes enjoy immunity because they are
sovereigns predating the Constitution, ... and because immunity is thought necessary to
promote the federal policies of tribal self-determination, economic development, and
cultural autonomy.") (citations omitted); see also Thebo v. Choctaw Tribe, 66 F.3d at

376.
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On a national scale, tribal governmental income today, as in decades past, remains
"wholly inadequate to alleviate tribal poverty when distributed and applied to tribal
needs." Note, In Defense of Sovereignty, 95 Harvard L. Rev. 1058, 1073 (1982). See
Adams v. Murphy, 165 F. 304, 308-09 (8th Cir.1908); Cogo v. Central Council of the
Tlingit & Haida Indians, 465 F.Supp. 1286, 1288 (D. Alaska 1979); Atkinson v. Haldane,
569 P.2d 151, 169 (Alaska 1977). The policy concerns that support continued
enforcement of tribal immunity from suit — ensuring self-determination and safeguarding
economic development — are different from those that apply to suits against foreign
nations, the federal government, or even a State in its own courts. This is so because
Indian tribes, unlike other governmental bodies, have far greater difficulties replacing
assets lost in litigation because they have limited revenues. Without immunity from suit,
Congress's longstanding policies of self-determination and economic development simply
could not be achieved.

Tribal sovereign immunity is a fundamental premise of tribal economic
development. Tribal businesses often waive sovereign immunity in their contracts with
non-tribal individuals and businesses—a fact that has not gone unnoticed by Congress.
See S. Rep. 106-150, at 12, Negotiation over the presence and scope of waivers is an
important part of the bargaining between tribes and their commercial partners. Rather
than "expend energy and money challenging a perceived 'special’ or 'unfait' status of
tribal businesses," tribes' contracting partners often find it "more productive to
acknowledge the tribes' position and work within that framework" through negotiation

over waivers of tribal sovereign immunity. William V. Vetter, Doing Business with
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Indians and the Three "S'es": Secretarial Approval, Sovereign Immunity, and Subject
Matter Jurisdiction, 36 Ariz. L. Rev. 169, 169 (1994).

Here, the record reflects that YAN and/or its predecessors in interest did just that
on multiple occasions with the Tribe. Tribal Council Resolution 06-44 expressly
provided that "no waiver of the Tribe's sovereign immunity ... may be gra[n]ted without
the approval of the General Council of the Tribe...." 4 AA 882, §2. Similarly, General
Council Resolution 07-03 expressly stated that "the Chairman may not waive the Tribe's
sovereign immunity ... with out the approval of the General Council of the Tribe ...." 4
AA 913, 9 1. And General Council Resolution 05-64 clearly provided that under tribal
law, a valid immunity waiver may only be granted by the General Council: "[T]he
General Council ... as the supreme governing body of the Tribe ... confirms and
irrevocably agrees to ... a limited waiver of sovereign immunity ...." 4 AA 831.

Like other sovereigns, tribes benefit from sovereign immunity because it "limit[s]
costly lawsuits that 'would interfere with the government's ability to carry out its official
dutics and enforcement of judgments that would cause economic losses that could impair
or destroy government functions." Angela R. Riley, Good (Native) Governance, 107
Colum. L. Rev. 1049, 1108-09 (2007). That concern is particularly acute in the context of
Indian tribes, the bulk of which have a highly limited tax base and economy. Their
governments "exist[] on tiny budgets, operating on poverty-stricken reservations." Id. at
1109. The policy concerns that support continued enforcement of tribal immunity from
suit — ensuring self-determination — thus differ from those that apply to suits against

foreign nations, the federal government, or a State. Among other things, Indian tribes
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would have far greater difficulties than other governments in replacing assets lost in
litigation and would have to devote highly scarce resources to defending lawsuits.

Tribal sovereign immunity also promotes the developmenf of tribal institutions.
As tribes have made substantial strides in achieving self-determination, they have waived
sovereign immunity in their own courts, which stand ready to entertain lawsuits against
tribes. See, e.g., Navajo Nation Sovereign Immunity Act, 1 N.T.C. §§ 351 et seq.
(comprehensive waiver); Jones v. Chitimacha Tribe of La., 23 Indian L. Rep. 6225
(Chitimacha Ct. App. 1996) (waiver for commercial activities involving gaming); Bauer
v. Mashantucket Pequot Gaming Enter., 22 Indian L. Rep. 6145 (Mash. Peq. Ct. App.
1994) (waiver for personal injury suits); Combrink v. Allen, 20 Indian L. Rep. 6029 (Ct.
Ind. App., Tonkawa 1993) (recognizing Ex parte Young, 209 U.S. 123 (1908), doctrine
under tribal law); Riley, (Good) Native Governance, 107 Colum. L. Rev. at 1110 (citing
examples of tribal waivers of sovereign immunity to civil rights claims).

Thus, just as the federal government and the States gradually waived their
immunity from suit as their governments developed, tribes are doing the same. This
Court should not preempt that process. Respecting tribal sovereign immunity furthers
Congress's express policy goals of promoting the development of tribal governmental
institutions by leaving to Congress (through its plenary power to abrogate immunity) and
Tribes themselves (through properly authorized and express immunity waivers) the extent

to which tribal governments may be made subject to external judicial oversight.
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J. YAN's Argument Is Contrary To Established Federal And California Indian
Law Regarding Waivers Of Tribal Sovereign Immunity

YAN's argument cannot be reconciled with these well-established rules requiring
an unequivocal expression of waiver and the strict construction of purported waiver
language in favor of Indian tribes. According to YAN, the Chairman's power to waive
immunity, while admittedly not expressed, should be implied from the express power
granted to him to negotiate and enter contracts. This interpretation, however, hardly
squares with the Supreme Court's insistence that waivers need to be "unequivocally
expressed." Santa Clara Pueblo, 436 U.S. at 58-59. Moreover, if the pertinent General
Council delegation language is strictly construed in favor of the Tribe, as federal law also
requires, YAN's "waiver by implication" interpretation must give way to the more
reasonable, and narrower, interpretation advocated here by the Tribe.

The record here is undisputed that the Tribe clearly expressed that for a immunity
waiver to be valid and effective, it needed to be granted by the General Council. See 4
AA 882, 92 ("[N]o waiver of the Tribe's sovereign immunity ... may be gra[n]ted
without the approval of the General Council of the Tribe"). Similarly, the record is clear
that the Tribe did not authorize the Chairman to unilaterally waive the Tribe's immunity.
See 4 AA 913, § 1("[T]he Chairman may not waive the Tribe's sovereign immunity ...
without the approval of the General Council of the Tribe"). Thus the fact that delegation
resolution upon which YAN relies here is entirely silent as to the issue of sovereign
immunity, see 2 AA 565, renders it incapable of serving as a basis for a valid, effective

waiver. Interpreting that language narrowly, and against waiver, as the Court must do,
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see Lane v. Pefia, 518 U.S. at 192; Omaha Tribe, 267 F.3d at 852; Rupp, 45 F.3d at 1245;
Seneca-Cayuga Tribe, 874 F.2d at 715, demonstrates that there was not a valid, effective
waiver here,

1. Accepted Rules Of Interpretation, Requiring That Laws Be Read In

Context Giving Meaning To The Whole Statutory Scheme, Preclude
YAN's Interpretation Of The Delegation Language

YAN seeks to rely on the delegation language, while ignoring other relevant
Tribal law. Indeed, YAN's reading of the delegation language, see 2 AA 565, as
implying the power to waive would render meaningless the Tribe's legal requirement that
only the General Council can waive the Tribe's sovereign immunity.

Other rules of interpretation, not cited by YAN, provide further support for the
Tribe's interpretation. "In interpreting a constitutional provision, the fundamental
principle of construction is to give the provision the effect intended by the framers and
the people adopting it." Tom v. Sutton, 533 F.2d 1101, 1105 (9th Cir. 1976) (interpreting
constitution of Lummi Indian Tribe). Having gone to such lengths to reserve for itself the
power to waive sovereign immunity, it is difficult to imagine that the Tribe's General
Council intended for its Tribal Chairman unilaterally to exercise that power in
conjunction with negotiating and executing a contract. If that were the Tribe's intent, it
would have explicitly vested the Chairman with such power in its Constitution.

The maxim of interpretation expressio unius est exclusio alterius also supports the
Tribe's argument here. For "'[w]hen a statute [or as here, the tribal law delegating the
authority to negotiate and execute an agreement, but not mentioning the power to waive

the Tribe's immunity] limits a thing to be done in a particular mode, it includes a negative
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of any other mode."" Christensen v. Harris County, 529 U.S. 576, 583 (2000) (quoting
Raleigh & Gaston R. Co. v. Reid, 80 U.S. 269, 270 (1871)). Thus the Supreme Court
declined to find implied in Federal Rule of Civil Procedure 9(b), for example, a
particularity requirement for complaints alleging municipal liability under 42 U.S.C. §
1983: "[T)he Federal Rules do address in Rule 9(b) the question of the need for greater
particularity in pleading certain actions [fraud or mistake], but do not include among the
enumerated actions any reference to complaints alleging municipal liability under § 1983.
Expressio unius est exclusio alterius." Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U.S. 163, 168 (1993).

Similarly, the Tribe's resolutions here, all of which are in the record, expressly
address the authority by which the Tribe's sovereign immunity may be waived. See
General Council Resolution 06-44, 4 AA 882, 9 2 ("[N]o waiver of the Tribe's sovereign
immunity ... may be gra[n]ted without the approval of the General Council of the
Tribe"); General Council Resolution 07-03, 4 AA 913, 9 1 ("Chairman may not waive the
Tribe's sovereign immunity ... with out the approval of the General Council of the
Tribe"); General Council Resolution 05-64, 4 AA 831 ("[T]he General Council ... as the
supreme governing body of the Tribe ... confirms and irrevocably agrees to ... a limited
waiver of sovereign immunity").

In contrast to the clarity of these resolutions, the resolution delegating to the
Chairman the authority to negotiate and execute a contract amendment was silent as to
the authority to waive the Tribe's immunity.- See 2 AA 565 (delegating authority to the

"Chairman ... to negotiate and execute amendments to the various casino loan documents
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in the best interest of the Nation"). That resolution cannot be fairly read as authorizing
the Chairman to validly waive the Tribe's immunity. Thfl: Chairman's delegated power to
contract does not reference any authority to waive the Tribe's sovereign immunity. See
id. In short, the Tribe's resolutions' "expression of one thing" — namely the exclusive
process by which Tribal sovereign immunity may be waived — "is the exclusion of
another" way of waiving that immunity. Young v. Reno, 114 F.3d 879, 885 n. 5 (9th Cir.
1997).

As the Supreme Court stated in New Mexico v. Mescalero Apache Tribe, "[a]
tribe's power to prescribe the conduct of tribal members has never been doubted, and our
cases establish that "absent governing Acts of Congress," a State may not act in a
manner that "[infringes] on the right of reservation Indians to make their own laws and
be ruled by them." Mescalero Apache, 462 U.S. 324, 332 (1983) (quoting McClanahan
v. Arizona State Tax Comm'n, 411 U.S. 164, 171-172 (1973)). Principles designed to
interpret the California constitution are not relevant here, and applying them would
interfere with the autonomy and self-government of the Tribe. Only the Tribe itself and
Congress, which has plenary powers over tribes, can exercise this authority.12

YAN's argument also defies common sense. It is hardly the case that the

Chairman's delegated power to contract is meaningless without the authority to waive

12 See, e.g., Morton v. Mancari, 417 U.S. 535, 551-52 (1974) ("Resolution of the intent
issue turns on the unique legal status of Indian tribes under federal law and upon the
plenary power of Congress., based on a history of treaties and the assumption of a
'guardian-ward' status, to legislate on behalf of federally recognized Indian tribes. The
plenary power of Congress to deal with the special problems of Indians is drawn both
explicitly and implicitly from the Constitution itself.").
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sovereign immunity. A limitation on remedies against the Tribe can hardly be said to
render the Chairman's power to contract a nullity.

The General Council's retained power to waive sovereign immunity does not
preclude the Chairman from contractually agreeing to other remedies that do not involve
an immunity waiver, such as authorizing prospective injunctive relief against tribal
officials, escrowing tribal collateral, non-binding arbitration, or mediation. And the
Chairman and YAN of course could have provided for a waiver subject to ratification by
the General Council, as the parties had previously done. See General Council Resolution
05-64, 4 AA 83 ("[T]he General Council ... as the supreme governing body of the Tribe
... confirms and irrevocably agrees to ... a limited waiver of sovereign immunity").

YAN's argument assumes that a contract right against the Tribe, without a valid
and effective waiver of tribal sovereign immunity consenting to suit in state court, is no
right at all. The Supreme Court has rejected that notion. In Oklahoma Tax Comm'n v.
Citizen Band Potawatomi Tribe of Oklahoma, for example, the Court "reaffirmed that
while Oklahoma may tax cigarette sales by a Tribe's store to nonmembers, the Tribe
enjoys immunity from a suit to collect unpaid state taxes. There is a difference between
the right to demand compliance and the means available to enforce them." Citizen
Band Potawatomi, 498 U.S. at 514 (emphasis added). See also Kiowa Tribe, 523 U.S. at
755. Similarly, here there is a difference between the Chairman's power to contract and
YAN's ability to enforce that contract by way of a lawsuit in California's courts without a

valid immunity waiver.
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III. CONCLUSION

The purported waiver of tribal sovereign immunity contained in the Agreement
between YAN and the Tribe was unauthorized and therefore is ineffective. Tribal law
clearly provides that only the General Council is authorized to waive sovereign
immunity. See General Council Resolution

The Chairman could not, in the exercise of his power to contract, waive sovereign
immunity — he did not have the power to do so, either under the delegation resolution's
express terms, see 2 AA 565, or otherwise under Tribal law. The Superior Court's
decision granting the motion to quash was eminently sound and correct. It should be

affirmed.

DATED: June 15, 2011 Respectfully submitted,
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