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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SCOTTS VALLEY BAND OF POMO No C 86-3660 VRW
INDIANS OF THE SUGAR BOWL
RANCHERIA et al, ORDER
Plaintiffs,
v -

UNITED STATES OF AMERICA et al,

Defendants.

On August 21, 2003, petitiomers Artichoke Joe’s, Blue
Devilg, California Grand Casino, Fairfield Youth Foundation, Lucky
Chaﬁces, Inc, Oaks Club Room and Citizens Against tCasino Expangion
(collectively, “petitioners”) moved the court for an order (i)
allowing them to intervene in the above action pursuant to Rule 24
of the Fedgrél Rules of Ciwvil Pfocedure; and (2) to modify or
vacate the stipulated judgment in that action pursuant to Ruie 60
of the Fedéral Rules of Civil Procedure. Doc # 269. Plaintifg

Lytton Rancheria and defendants Sonoma County and United States
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(collectively, “original parties”) filed oppositions to the motion
to intervene and for relief from judgment on October 2, 2003. Docs
## 273, 275, 277. Petitioners filed their reply on October 9,
2003. Doc # 282.

Previously, petitioners had commenced a related action in
the Eastern District of California, seeking a preliminary
injunction against certain actions of the Secretary of the Interior
and the Pacific Regional Director of the Bureau of Indian Affair;.

That motion for a preliminary injunction was denied on August 6,

2003. TUS Opp, Exh A (Artichoke Joe’s v Nortom, CIV-5-01-1530

DFL/GGH (Artichoke Joe’sg II); see also Pet Mot Interv, Decl Lisa M
Sitkin (Sitkin Decl), Exh P (same).

For the following reasons, petitioners’ instant motion to
intervene and modify or vacate the judgment in this matter is

DENIED.

The following factual summary comes from the statement of
facts and procedural history contained in United States District
Judge David F Levi’s August 6, 2003, ruling in Artichoke Joe’s II,
unless otherwise noted. Tﬁe facts pertaining to éhis case date
back to the early part of the twentieth cemntury. .In 1926, the
United States bought a fifty-acre tract of land in Sonoma County on
behalf of é group of homeless Native American Indians. The land
tract was named Lytton Rancheria; “rancheria” is the term giveno to
the small California reservations that are located on land ;

purchased by the United States on behalf of certain Indian groups.
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The United States purchased the Lytton Rancheria on behalf of the
Dry Creek and Geyserville Indian bands, but those Indians never
actually occupied the land. Subsequently, in 1937, the Sacramento
Indian Agency of the Department of the Interior authorized two
families {(the Bert Steele family and the John Myers family) to move
onto the Lytton land. Steele was descended from both the Pit and
Nomalaki Indian tribes, while Myers, who was the brother-in-law of
Steele, and his sister Mary Myers Steele were members of the Pom;
band of Indians. Although the Geyserville band of Indians
protested the presence of the Steele and Myers families on the
Lytton Rancheria, the Sacramento Indian Agency allowed them to
remain on the land.

Two decades later, in 1958, the United States Congress
terminated the federal trust in the Lytton land, as well as in.tﬁé
land of approximately forty other California rancherias (sge also
Cal Rancheria Act, Pub Law 85-~671, 72 Stat 619). Subsequently,
most of the lots on the Lytton tract were sold to non-Indians.

Then in 1987, a group calling themselves the “Lytton
Indian Community” joined as plaintiffs in the case. underlying the
instant dispute. Along with three other terminated rancherias,
Lytton challenged the 1958 terminations as invalid. Lytton argued
that § 3(&) of the Cal Rancheria Act required the federal *
govermnment to install or rehabilitate irrigation or domestic water
systems before or within a reasonable time of the land’s
distributién. According to Lytton, such water systems improvements
were never:made on the Lytton Rancheria. - _
By this time, the Indian Gaming Regulatory Act (IGRA), "25

USC § 2701 et seqg, had been enacted. This meant that a successful
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outcome for the plaintiffs opened the door to Indian gaming on
Lytton Rancheria. This concern prompted a group of landowners
living near Lytton Rancheria (in an area known as Alexander Valley)
to move the court to intervene in the case. .Initially in July
1990, since the parties claimed that settlement might be imminent,
the court denied the motion to intervene without prejudice to
renewal should the parties not reach settlement within ninety days
(see Doc # 121). When settlement was not reached by October 1996,
the landowners, who were then joined by Sonoma County, renewed the
motion (see Docs ## 138, 139, 142). The parties argued that the
motion was improper on the basis that éhe case did not implicate
the rights of the intervenors (see Doc # 147). On November 15,
1990, the court granted the motiom to intervene,_based not on
intervention as of right but rather on permissive intervention.
grounds. Nov 15 1990 Ord (Doc # 155).

In March 1991, the parties (not including the landowners)
reached a settlement agreement. The agreement provided in part
that the termination of the Lytton Rancheria was illegal. It also
provided that the Steele and Myers family were entitled to the
rights and benefits of individual Indians, and that their lineal
des¢endants might organize under the Indian Reorgapization Act
(TRA) . The agreement also contained a proviesion benefittingnﬁﬁe
intervening landowners and Sonoma County, assuring that the Lytton
Indian Community would not conduct gaming in Alexander Valley
except in éonformity with Sonoma County’s general plan and IGRA.
The partieé to the agreement contend that the settlement did not
contain a regquirement that the Lytton community reorganize before

federal recognition could be obtained, though petitioners in the

4
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instant motion dispute this assertion. See Docs ## 269, 273, 275,
277.

In addition to filing the proposed stipulated judgﬁent,
the Lytton community cross-moved for summary judgment égainst the
landowners on the ground that the settlement protected them and
that they thus lacked standing to continue with the case. Docs ##
176, 246. The court accepted the stipulated judgment on August 31,
1991 and granted the cross-motion for summary judgment as to 'I:'.h.ca‘r
landowners based on the lack of standing. Docs ## 241, 245, 246.

Subsequent to the entry of the stipulated judgment in the
instant case, the Secretary of the Interior (Secretary) designated
Lytton as a recognized tribe in the Federaeregister every time
such publication was made between 1992 and 2002. Additionally,
Lytton Rancheria sought to obtain land for the purposes of oﬁeniﬁg
a casino. Based on the fact that gaming is inconsistent with the
Sonoma County general plan, Lytton could not open a casino on the
land in the original rancheria. Aided by outside investors, Lytton
began the search for property that could be taken into trust to use
for building a casino. Eventually, Lytton and its: investors
identified a parcel of property in the city of San Pablo, located
acrqgss the bay from San Francisco in ContraVCostawgounty. Should a
casino be built in San Pablo, it would be among the first Indian
gaming casinos in a major California urban center. There is
already a card room {owned by Ladbroke’s, a major gambling concern)
located on'this particular piece of San Pablo property; Lytton’s
investors ﬁurchased the property with the intention of transferiiﬁg
ownership to Lytton. h

In 2000, Lytton obtained a land trust provision in § 819

5
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of the Omnibus Indian Advancement Act of 2000, which instructed the

Secretary to take the San Pablo parcel into trust for Lytton:

Notwithstanding any other provision of law, the
Secretary of the Interior shall accept for the
benefit of the Lytton Rancheria of California

the [San Pableo] land * * * * The Secretary shall
declare that such land is held in trust by the
United States for the benefit of the Rancheria

and that such land is part of the reservation of
such Rancheria under sections 5 and 7 of the Act ¢
of June 18, 1934 (48 Stat. 985; 25 U.S.C. 467).
Such land shall be deemed to have been held in
trust and part of the reservation of the Rancheria
prior to October 17, 1988.

Pub I. 106-568 § 819, 114 Stat 2868. The lasgmsentence of this
provision exempts the property from the requirements of § 20 of the
JGRA. § 20 of the IGRA puts gaming restrictions on lands acquireq‘
by the Secretary after October 17, 1988, including a determinafibn
by the Secretary that a gaming establishment would be in the best
interest of the Indian tribe and its members and would not be
detrimental to the surrounding community. Additionally, § 20
requires that any gaming establishﬁent be approved by the governor
of the state. See 25 USC § 2719(a) & (b) (1) (a). In other words,
the~backdating-provision makes the operation of a casino on the San
Pablo land much easier than it would have been under IGRA.

In 2001, Congréss modified its land grant under § 519 and
enacted Pub L 107-63 § 128, which provides that “[t]he Lytton
Rancheria of California shall not conduct clasgs III gaming as
defined [by IGRA] on land taken into trust for the tribe pursuant
to [§ B819] except in compliance with all required compact

provisions * * * or any relevant class III gaming procedures.”
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Without going into all the details of the gaming classes as defined
by IGRA, class III-type gambling would include slot machines and
other electromechanical games, as well as house-banking “Las Vegas-
style” games. Although the exact meaning of ‘§ 128 is uncléar, it
does appear to reduce the chance that Lytton will be able to
operate a Las Vegas-style casino on the San Pablo property. IGRA
requires that to conduct class IIT gamigg, the tribe must negotiate
a compact with the state. The present govermor of California‘ f
apparently has informed Lytton that he will not begin such
negotiations until they have land in trust for a casino. The
governor also expressed concern about the prospect of opening a Las
Vegas-s8tyle casino in an urban area. Of‘coﬁrse, § 128 does not
restrict types of gaming other tham class III gaming that Lytton
might otherwise conduct. : mr
The petitioners in this case first filed suit with

respect to Indian gaming on August 7, 2001, in the Eastern District

of California. The opinion in that case is reported as Artichoke

Joe’s v Norton, 216 F Supp 2d 1084. (ED Cal 2002) (Artichoke Joe’s
I). The petitioners filed a motion for a preliminary injunction in
that same court, after the United States noticed its intent to take
the San Pable land into trust. Pegitioners-based‘;he motion in
part on the assertion that the Secretary’s designation of Lyttén as
an Indian tribe violated federal law. The defendants in that case
(the United States, the City of San Pablo and Lytton) opposed the
motion for'an injunction and moved to dismiss the case on the
grounds that the Secretary’s decision to recognize Lytton was a
nonjusticiable political gquestion. The United States had

originally contended that Lytton had successfully reorganized under
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the ITRA. 8See 8Sitkin Decl, Exh C at.14=24—15:14. Subsequently, the
federal government revealed disclosed that although Lytton had
taken substantial steps to reorganize, the process of
reorganization was incomplete. Id, Exh G at 7:5-17. The Eastern
District Court then ordered supplemental briefing on the issue.
Id, Exh 0.

In Artichoke Joe’s ITI, Judge Levi denied both the motion

'
for a preliminary injunction and the motion to dismiss. 2As to the

latter, he determined that the Secretary’s position was somewhat
unclear and that to make a determination as to the justiciability
of the issue would be premature. He thus denied the mbtion to
dismiss without prejudice to its renewal oﬁ a clearer record.
Artichoke Joe’s II at 12:7-13. As to the former, Judge Levi denied

the preliminary injunction in part because he found that -
petitioners were unlikely to succeed on the merits of the case.
Specifically, he noted that the Secretary’s recognition of‘Lytton
as an Indian tribe is “a decision that is at least entitled to
great deference, assuming it is reviewable at all * * * Neither the
parties nor the court has found a ;ingle case where a court
overturned the federal government’s recognition of an Indian
tribe.” Id at 27:12-17. —_ | .
“on August 21, 2003, petitiomers filed the instant motion
to intervene in the case at bar and for relief from judgment. Doc
# 269. Three of the original parties to that case (the United
States, Soﬁoma County and Lytton) filed oppositions to that motion
on October 2, 2003. Docs ## 273, 275, 277. Petitioners filed a -~
reply brief on October 9, 2003. Doc # 282. Lytton filed =

supplemental documentation on October 20, 2003. Doc # 283. This

8
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document proved that the Secretary officially holds the San Pablo
land in truet for Lytton. Supp Req, Exh 2 at Exhs A-H.

In their motion, petitioners present three major points:
(1) they are entitled to intervene in the instant case under FRCP
24 and FRCP 60; (2) the stipulated judgment should be clarified and
corrected under FRCPF 60(a) to reflect that Lytton cannot be
recognized by the federal government until it completes
reorganization under IRA; and (3) the stipulated judgment should[be
modified or vacated under FRCP 60(b) (5} and (6) because of the
United States’ alleged failure to comply with the judgment by
recognizing Lytton and because of the United States’ subsequent
enactment of § 819. See Pet Mot Interv 1:6-9. Essentially,
petitioners’ purpose in intervening is to seek modification of the
judgment under Rule 60 to prevent Lytton from taking the San Pablo
land in trust or to conduct gaming there. The original parties
dispute all of these propositions in their wvarious oppositions.

Petitioners’ motion thus presents two major inquiries for
the court: (1) whether petitioners are indeed entitled to bring the
instant motion to clarify, modify or vacate the judgment, either
under Rule 24 or Rule 60; and (2) if so, whether there are grounds
for_ such clarification, modification or vacétion ynder Rule 60.
Should the answer to the first question be in the negative,'thére

is no need to reach the latter inquiry.
i

As a threshold matter, the court must assess whether

petitioners may even bring a motion for a Rule 60 modification of

9




United States District Court

For the Northern District of California

o B o R I~ S & L L &

) b [\ &) [\ [\ [\ %) [\ ] b — — —_ = — [ fand p— — —
00 =1 & WL ks W RN = DO Y0 1T B W N~ O

the judgment. FRCP 60(a) states that clerical mistakes may be
corrected at any time by the court on its own initiative or on the
motion of any party. Rule 60(b) covers other types of challenges
to a judgment: (1) mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidénce; (3) £fraud,
misrepresentation or other misconduct; (4} the judgment being void;
(5) satisfaction or release of judgmentf reversal or vacation of
another judgment on which the judgment relied, or it becoming f
inequitable that the judgment should have prospective application;
and (6) any other reason justifying relief. Rule 60 (b} states that

upon such a challenge, the court may relieve 'a party or a party’'s

legal repregentative from a final judgment, order or proceeding

when such motion is made within a reagonable time. Although

"reasonable time” is defined as only being one year for categories
(1)-(3), the term is not =so limited for motions based on reasons
(4)-(6) . |

To bring a motion for relief under Rule 60(a}),
petitioners must be parties to the case, and to bring a motion
under Rule 60(b), petitiomers must be parties to the case {or the
legal representatives of such) and must bring the motion within a
reagonable time. Because petitioners’ Rule-SU(b)v@otion is based
on subsecéions (S) and (6), the “reasonable time” requirement ﬁay
be matisfied even though more than one year has péssed. Since both
Rule 60(a) and 60(b) motions are predicated on petitioners’ ability
to satisfy.a showing that they are indeed a party to the instant
action, the court begins with that inquiry. -
/ ' ;
/

10
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As noted above, petitioners must be parties to the
instant action before they can challenge its stipulated judgment.

FRCP 60(a) & (b); see also Alternative Resgearch & Development

Foundation v Venemen, 262 F3d 406, 411 (DC Cir 2001) (finding that

an organization not a party to the action did not have standing to
; .
appeal the denial of its Rule 60(b) motion); United States v 8136 S

Dobson Street, 125 F3d 1076, 1082 (7th Cir 1997} (holding that

“It]lhe person seeking relief [under Rule 60] must have been a

party”); Kem Manufac Corp, 817 F2d 1517, 1515-20 (1lth Cixr 1987)
(finding that when 60(b) movant is not an ériginal party, the only
other basis for standing is as a party’s legal representative); In
re Lovitt, 757 F2d 1035, 1040 (9th Cir 1985) {(£finding that Rule 60
did not govern a situation in which the movant was not a party or a
party’s privy to the original proceeding}.

Petitioners do not contend that they were parties to the
instant action in the traditional sense. Rather, they assert that
the court should consider them to be parties on two grounds.

First, they contend that case law establishes that as organizations
run by citizens of the United States, they ﬁere i%_privity with_the
United Stétes. Since the United States is an original partYﬂté the
action, petitiomers argue that they, as privy, should therefore be
considered the functional equivalents of parties. Pet Mot Interv
11:4-16. éecond, relying on the doctrine of judicial estoppel,
they conteﬁd that the United States and Lytton have already argued
in previous motions that petitioners were in privity with the -

United States and thus cannot reverse positions now. Reply Memo

11
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Mot Interv 6:10-7:25. Neither of petitiomers’ arguments here is

persuasive.

First, petitioners’ conteﬁtion that they are in privity
with the United States is misplaced. The concept of privity simply
does not extend as far as the petitioners suggest. The Ninth‘ j
Circuit recently defined the concept of privity in the context of
res judicata. Privity “is a legal conclusion designating a person

so identified in interest with a party to former litigation that he

represents precisely the same right in respect to the subject

matter involved.” In re Schimmels, 127 F3d 875, 881 (9th Cir 1957)

(internal citation and quotation omitted; emphasis added). B
Schimmels lists several relationships that sbmetimes are
sufficiently close to constitute privity: (1) a nomparty who has
succeeded to a party’s interest in property; (2) a nonparty who
controls the original suit; (3) a nonparty whose interests are
represented adequately in the original suit; (4) a nonparty when
substantial identity exists with the party; (5) a nonparty who has
a significant interest and participates in-the or%gnial action; and
(6} a nonéarty who has an express or implied legal relationshiﬁ
with a party by which the party is accountable to the nonparty. Id
(internal citations and quotations omitted).

fhere is no contention by petitioners that they are the
United States’ successors in interest, that they controlled the

original suit, that they participated in the original suit or the

like. What petitioners do allege is that due to the representative

12
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nature of the government, the United States’ involvement in the
case therefore makes all its citizens parties in privity to the
case. This argument might be characterized as an assertion that
the United States has already adequately represented their
interests, or that there is a legal relationship by which the
United States is accountable to the nonparties.

As to either characterization, the Ninth Circuit in
Schimmels did recognize that in some circumstances, the
“relationship between governmental authorities as public enforcers
of ordinances and private parties suing for enforcement as private
attorneys géneral is close enough to preclude -relitigation.” 127
¥F3d at 881. This statement seems to contemplate that when a
govermnmental authority sues on behalf of a group of citizens who
could otherwise bring suit (or have otherwise brought suit) as
private attorneys general, the government and those private parties

are in privity with one another. See also 12 Moore’s Federal

Practice-Civil § 60.63 (Matthew Bender & Company 2003) (noting that

“individual citizens in an action brought by a state are persons in
privity with the original plaintiff").

Here, however, the petitioners seek to expand that
analogy to a situation in which a group of privat%_citizens first
sue the United States for allegedly illegal government action,‘and
then a second group of unrelated citizens attempt to intervemne to
allege different government misconduct. Petitioners cite several
cases for fhis proposition. First, petitioners cite Washington v
Washington State Commercial Passenger Fishing Vessel Assoc, 443 US
658 (1979). In that case, the federal government had entered into

a series of fishing rights treaties with a group of Indian tribes.

13
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The federal government brought suit against the state of Washington
seeking an interpretation of those treaties and for an injunction
requiring the state to protect the Indians’ share of fishing
rights, which were granted. BSubsequently, a group of private
citizens commenced a state court agtion agaiﬁst the state of
Washington on the basis of state regulatians promulgated because of
the federal decision. Id at 662-74. As part of their suit, the
private citizens contended that the federal district court had ng
power to enjoin them from violating the Indians’ allocation. Id at
692 n32. The Court dismissed this argument on the basis that
nonparties who interfere with the implementation of coﬁrt orders
may be enjoined and that a court in possession of the res in an in
rem proceeding may enjoin those who would interfere with the res’
custody. Id. The Court noted in passing that the private partiés
were citizens of Washington, and based on their public rights as
citizens, were bound to comply with the injunction. Id. |

The instant case is réadily distinguishable from the

situation in Washington. First, Washington did not involve a Rule
60{(b) motion for intervention, or even a claim of collateral
estoppel. Instead, Washington involved the power of the federal

court to enforce its injunction against citizens qﬁ the state that

was a paréy to the action. Additionally, the language in

Washington is dictum and is not necessary to support the holding in

that case. Moreover, the relationship of the state of Washington

to its citizens in Washington was quite different from the one at
issue in this case. In Washington, regulation of the activity of-
private citizens was a necessary condition of complying with the -

court’s order. In other words, the state/citizen relationship with

14
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respect _to_the particular igsue in the litigation was such that the

state’s participation in the lawsuit justified binding the

citizens. In the case at bar, however, rectifying the alleged

41lwrongdoing by the United States did not require the government to

compel petitioners to do anything, nor did petitiomners have much of
an interest in this litigation before the case terminated - the
dispute only concerned Lytton, the federal government and the

f
citizens of Sonoma County. Therefore, Washington provides little

support for petitioners’ positiom.

Petitioners also rely on two circuit cases, Dunlop v _Pan

American World Airways, 672 F2d 1044 (24 Cir -1582), an& Evak Native

Village v Exxon Corp, 25 F3d 773 (9th Cir 1994). 1In Duhlog, the

appellants had originally filed a complaint in state court alleging

age digcrimination in employment. 672 F2d at 1047. After N
investigation of the claims, the state of New York (via its State
Division of Human Rights) determined that there was probable cause
to believe that such age discrimination had occurred, and the
United States Secretary of Labor decided to institute a federal
action on those grounds. Id. The.appellants were, not able to
pursue their state claims (which were held in abéyance) nor
participate in the federal suit (of which they were néver
notified). After the federal case settled and upon learning-of the
settlement, appellants were dissatisfied with the result. Under
the circumstances, the Second Circuit addressed the appellants’
standing to modify the judgment, saying that “[allthough Rule 60T[]
would not Brdinarily be available to non-parties to modify £inal -
judgments, we hold that on the facts of this case appellants were

sufficiently connected and identified with the Secretary’s suit to

15




United States District Court

' For the Northern Distriet of California

b

o Do =3 v bn B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

entitle them to standing to involve Rule 60[].% Id at 1052
(emphasis added).

Similarly, in Eyak Village, the state of Alaska and the
United States brought claims against Exxon and Alyeska for
environmental wviclationzs related to the Exxon Valdez oil spill and
subsequently reached a settlement. Shortly afterward, a group of
environmental organizations suing on behalf of the general public
sued with respect to environmental damages sustained. 25 F3d at’
775. Exxon removed the trust plaintiffs’ case to federal court.
The trust plaintiffs moved to remand, but the district court
construed their reply brief in the action as an attack.on the
judgment. Id at 776-77. The trust plaintiffs protested that such
action was inappropriate because they would have lacked standing to
pursue a Rule 60 motion. Id at 777. The Ninth Circuit disagreed,
gaying that with respect to Exxon Valdez environmental claims,
“[t]lhe citizens whom the trust plaintiffs sought to represent were
more than in privity with the State [in the previous action]; they
wefe identical.” As such, the court of appeals found that the
relationghip between the governmen£a1 plaintiff and the citizen
plaintiffs was sufficient to support a Rule 60 motion. Id.

) Again, the circumstances of the cése at bar are a far cry
from those present in Dunlop and Evak Village. At the outset, it
ig worth noting that the Dunlcop court took care to emphasize that
nonparties are generally not permitted to bring Rule 60 motions
{(despite the fact that the government was a party), and that its
finding in that case was quite limited. Additionally, both cases”

involved circumstances in which the governmental party had sued =

defendant on behalf of injured citizens and in which the citizens’

16
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claims arose out of the same facts and were almost identical to
those of the govermment. As such, the governmental plaintiff and
the citizen plaintiffs in both cases had identical interests in the
outcome of the governmental litigation.

This identity of interest simply does not exist in the
case at bar. For one thing, the government did nmot affirmatively
take action to vindicate the rights of its citizens in this case.
Rather, the government was sued by a group of citizens for its (
alleged misdeeds. For another, petitioners’ position is that the
United States has taken further illegal action, and petitioners’
interests in the litigation are diametrically -opposed to the United
States’ present interests. Furthermore, petitioners’ alleged
interests were not directly at stake when the case at bar was
active. The dispute in this case involved a limited number of
participants and decided a limited number of issues. Petitioners’
interests ap organizations doing business in Contra Costa dounty
were not implicated in the Sonoma County dispute. It is doubtful
that the United States specifically approached the litigation from
the standpoint of protecting card elubs in Contra Costa County.
Although persons who are not actual parties to a proceedings
sometimes have their interests “nominally” repres%pted by
governmenéal entities, it is certainly not true tﬁat the
government’s involvement in the case always means that it considers

or adequately represents their interests. See, e g, Sanguine LTD v

US Dept of Interior, 798 F2d 389, 390-91 (10th Cir 1986) (allowing

Indian tribes to interveme in action in which their interests had-
allegedly been represented by the government, but where the court

considered the government’s representation of their interests
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inadequate) .

It is also worth noting that the court allowed Sonoma
County and the Sonoma landowners to intervene before the settlement
was reached. While the court did not explicitly rely on the
parties’ interests in granting the motion, this action nonetheless
suggests that the interests of the United States in this case were
different from the interests of the landowners who feaxed the
advent of Indian gaming close to their property. BSuch a conclus&on
is quite reasonable, because the United States as a representative
of its citizens was obligated not only to consider the interests of
its citizens in Sonoma County, but also the competing interests of
the Lytton members. Therefore, with respect to the instant
litigation, the government’s relationship to petitioners, both
during the time the case was active and at the present time, is _
simply insufficient to assert privity.

In addition to the lack of meaningful litigatiom
relationship, petitioners’ position, which is that the federal
government’s involvement in a case necessarily makes all its many
ditizens parties to that case, sweéps too broadly., To find that
any citizen, no matter how unrelated his interests are, might
challenge the resolution of a case_that has‘been E;operly conc;uded
would stretch the meaning of privity so thin as to deprive it of
purpose. The cases finding privity with the govefnment are

narrowly drawn and represent unique situations, and the court

declines to extend their holdings to this degree.
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Petitioners advance a second argument supporting their
contention that the court should recognize them as being in privity
with the government. Some of the original parties previously

asserted in the Artichoke II case that petitioners’ interests were

in fact adequately represented by the federal government in its
representative capacity, as part of a claim that petitioners’ ’
claims in that case were collaterally estopped. See, e g, Sitkin
Decl, Exh I at 15-17. Petitioners urge that, under the doctrine of
judicial estoppel, the parties are prevented -from arguing with
respect to the ingtant motion that petitioﬁers are not in privity
with the United States. Pet Reply Memo Mot Interv 6:10-7:25.
Judicial estoppel “generally prevents a party from
prevailing in one phase of a case on an argument and then relying

on a contradictory argument to prevail in another phase.” State of

New Hampshire v State of Maine, 532 US 742, 749 (2001) (internal

citation and quotation omitted)}; see also Humetrix, Inc v Gemplus
Sca, 268 F3d 910, 917 (Sth Cir 2001) (asserting that the doctrine
“prohibits a litigant from asserting inconsistent positions in the

same litigation”). Its primary purpose is to “protect the

integrityfof the judicial process.” New Hampshire, 532 US at 749-
50 {(internal citation and quotation omitted). The circumstances
ﬁnder which judicial estoppel should be applied are not necessarily
capable of'being reduced to any general statement of principle, and
the doctrine is an equitable one to be invoked at the court’'s

digcretion. Id.; see also Rissetto v Plumbers & Steamfitters Local

343, 94 F3d 597, 601 (9th Cir 1996) (noting that “[jludicial

i
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estoppel is intended to protect against a litigant playing fast and
loose with the courts * * * * Because it is intended to protect the
dignity of the judicial process, it is an equitable doctrine
invoked by a court at its discretion”). Factors to which the court
may look are: (1) whether the party’s later position is clearly
inconsistent with its earlier position; (2) whether a court has
already accepted and affirmed the party’s previous position, such
that judicial acceptance of the inconsistent position in a later’
proceeding might give the impression that the court had been
misled; and (3) whether the party would derive an unfair advantage

from asserting the inconsistent position if it is not estopped.

New Hampshire, 532 US at 750-51. This list of factors is not

inflexible or exhaustive, and the court is free to consider
additional factors, depending on the factual context. Id at 751.
In the cage at bar, the factors do not favor the court’s
application of judicial estoppel against the original parties in
this case. First, the original parties themselves do not seem to
view the positions as inconsistent. In fact, the United States
asserts in its opposition to the iﬁstant motion both that the
government is presumed to provide all citizens with adequate
representation of their interests and that ?etitigpers neverthgless
are not in privity with the govermment. US Opp Mot Interv 12:@-17.
Such a position is inconsistent, especially in light of the fact
that Schimmels lists “adequate representation of interests” as a
possible gfound for f£inding privity. 127 F3d at 881; It is not
necessarily unreasonable, however, to assume that simply because -
the United States is the representative of all its citizens and may

act on their collective behalf, all citizens are thus in privity
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with the government for Rule 60 purposes. This seems to be what
the United States asserts by making such a contradictory statement.
Although this factor tilts in favor of estoppel, it is not alone a
strong ground for applying the doctrine and is not conclusive.

Second, the decigion in Artichoke Joe’s II does not

appear to rely on the parties’ assertion that the United States
adequately represented petitioners in the case. Additionally,
nothing in the court’s opinion herein adopts that assertion. _As!
such, the second factor deoces not favor estoppel.

Third, the original parties would not derive an unfair

advantage from failure to estop this argument.  In fact, it is

petitioners who would derive the unfair advantage should estoppel

be applied against the original parties. This ie true primarily
because petitioners themselves have alsc relied omn inconsistent _
positions as to their relationship with the United States.

Petitioners asserted in their reply brief in Artichoke Joe’s II

that "[t]o the extent [petitioners’] challenge is construed by the
Court as a collateral attack on the stipulated judgment, it is

authorized because [petitioners’] interests were not represented by

any party to the Sugar Bowl litigation.” Sitkin Decl, Exh F at 23

n29 | (emphagis added). Thus, by pqgitioners; own ;gtionale, their
argument that they are in privity with the government should‘bé
estopped by the court. Because both petitioners and the original
parties have essentially committed the same foul, neither derives
an unfair édvantage against the other from being allowed. to argue
its Seeminaly incongigtent position. And based on petitioners’”
statements in the Eastern District, it would be inequitable to tHe

original parties to allow petitioners to assert their position on
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privity in support of the instant motion without also allowing the
original parties to argue against it. Thus, the third factor does
not favor judicial estoppel.

The court also considers it appropriate to evaluate a

fourth additional factor in this case. 8See New Hampshire, 532 US

at 751 (allowing the court to comnsider additional factors when
factual situation warrants such conside;ation). While both the
United States and Lytton have advanced the argument that !
petitioners’ interests were represented adequately in the origimal
litigation, see, e g, Sitkin Decl, Exh I at 15-16 and US Opp Mot
Interv 12:8-17, Sonoma County has never made "such an argument. In
its opposition to the motion to intervene,‘Sonoma County contends
that petitioners are not in privity with the United States. Sonoma
Opp Mot Interv 9:1-13. Sonoma County never takes the contradictory
position that petitioners’ interests were represented adequately in

the former proceedings. And since Sonoma County was not a party in

the Artichoke Joe’s II litigation, there was no opportunity for it

to take such a position in that litigation either. Because Sonoma
County has never made contradictory arguments as to petitioners’
relationship-with the United States, it would unfair to penalize
the  county with respect to the instant motibn by ggtopping its
argument based on the inconsistencies of the other original
parties.

The court finds that the balance of factors disfavors
applicatioﬁ of the judicial estoppel doctrine. As the court has
herein found that petitioners are not in privity with the -

government for purposes of this motion, the court also finds that

petitioners cannot be considered parties to the underlying
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litigation under Rule 60.

Petitioners perhaps have another ground for acquiring
status as a party in this case. Upon satisfaction of the
requirements of FRCP 24, nonparties are permitted to intervene in
an existing lawsuit. Should petitioners meet the requirements o%
Rule 24, they might properly be considered parties for the purpose
of bringing a Rule 60 motion. Rule 24 consists of two parts.

Under Rule 24 (a), applicants are entitled to-intervene.as of right
when: (1) the applicant asserts an interesﬁ related to the property
or transaction that is the subject of the action; (2) without
intervention, the disposition may impede the applicant’s ability to
protect that interest; (3) the application is timely; and (4) the
applicant’s interest is not adequately represented by the éarties.
FRCP 24(a); Donnelly v Glickman, 159 F3d 405, (9th Cir 1998);
County of Orange v _Air California, 799 F2d4d 535, 537 (9th Cir 1986).
Under Rule 24 (b}, which governs pefmissive intervention, applicants
must satisfy three factors: (1) applicants must share a common
question of law or fact with the @Q;n action; (z)vphe motion must
be timely; and (3) the court must have an independent basis for
jurisdiction over the claims. Once those three féctors are met,
the court has discretion whether to grant the motion, and it should
consider wﬁether intervention would unduly delay the main action or
result in unfair prejudice to the existing parties. FRCP 24(b); -

Donnelly, 159 F3d at 411-12.
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A threshold problem in undertaking this inquiry is that
although petitioners cite Rule 24 as one of the grounds for their
motion, they essentially fail to argue the merits of this
contention. Instead, petitioners rely heavily on satisfaction of
the Rule 60 party requirement and argue_in a footnote that because
they allegedly satisfy that test, the court “need not * * * reac£
the issue of whether they also have a right to intervene under Rule
24 .7 Pet Mot Interv 12:2 n6. In the same footnote, petitioners
make the rather broad statement that intervention would be
appropriate in this case for “much the samé reason that [the court]
previously found the Homeowners and Somoma County were entitled to
intervene.” Id. Petitioners later disclaim the efforts of the
original parties to dispute petitioners’ standing under Rule 24,
contending that the oppositions “mistakenly focus[]l] on the
requirements for [Rule 24] intervention * * * .7 Pet Reply Memo
Mot Interv 4:2-3,

In its opposition papers; Lytton argues that petitioners’
failure to address ite Rule 24 motion in any meaningful fashion
means that petitioners have abandoned Rule éé as Q_ground for
standing and that the court should therefore not consider Rile 24.
ﬁ&tton Opp Mot Interv 7:12-4. Indeed, FRCP 7(b) reqﬁires that
parties “state with particularity the grounds [for a motion].”
Additionaliy, Civ LR 7-4(a) requires that a brief filed in support
of a motion contain “[a] rgument by the party, citing pertinent ~
authorities.”

Although petitioners’ motion with respect to Rule 24 is
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deficient under FRCP 7 and Civ LR 7-4(a), the court is mindful of
the general proposition that “the philosophy of modern federal
procedure favors [dispositions] on the merits * *# * ,” Nilsson,
Robbing, Dalgarn, Berliner, Carson & Wurst v louisiana Hydrolec,
854 F2d 1538, 1546 (9th Cir 1988); see also Gorlikowski v Toibert,.
52 F3d 1439, 1444 {7th Cir 1995) (noting that courts must “balance
the need for doing justice on the merits between the parties (in
spite of the errors and oversights of their attormeys) against tie
need for maintaining orderly and efficient procedural
arrangements”). Accordingly, although the court finds that
petitioners have failed to advance meaningful--support for their

motion, the court nevertheless will consider whether petitioners

may properly intervene under Rule 24 to achieve party status.

As noted above, the requirements for intervention as of
right are that: (1) the applicant shows a significant protectible
interest relating to the property Qr transaction that is the
subject of the action; (2) the disposition of the action may impair
or impede the applicant’s ability to protecf itse %pterest; (3)rthe
applicatién is timely; and (4) the existing partiés may not -
adequately represent the interests of the applicant. Donnelly, 159
F34d at 409; Counﬁz of Orange, 799 F2d at 537. With respect to
petitioneré' situation, the court evaluates each of these factors

in turn.
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As to the first element, both the United States and
Sonoma County assert that petitiomers lack a sufficiently
protectible interest in the case that would permit intervention as
of right. US Opp Mot Interv 2:24-3:24; Sonoma Opp Mot Interv 7:20-
8:5. BAn applicant has a significant protectible interest in the
action if: (1) it asserts an interest protected by scme law; and{
{2) there is a relationship between that interest and the claims in
the case. Donnelly, 159 F3d at 409. The United States and Sonoma
County do not dispute that petitioners’ interests have a
relationship to the claims in the case itsélf. This seéond element
of the inquiry is likely satisfied, as the questions regarding
Lytton’s tribal status raised by the instant case would affect.
Lytton’s ability to conduct gaming on the San Pablo land.

The United Statesz and Sonoma County contend thatv
petitioners do not have a legally sufficient interest in the case,
regardless of its connection with the claims in the case at bar,
because petitioners’ interest in tﬁe dispute relates to economic
injury. “An economic stake in the outcome of the litigation, even
if gignificant, is not enough.” Greeme v Uﬁited States, 996 F3d
973, 976 {9th Cir 1993). éuch an interest is disginguishable from
a county’s interest in taxing and zoning its land. Id at 977 n2

(distinguishing Scotts Valley of Pomo Indians v United States, 921

F2d4 924 (9th Cir 1990), an appeal arising from the case at bar,
which held that the City of Chico had the right to intervene based

on its taxing and zoning power interests). Following this

rationale, it is also likely that pure economic interest is
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distinguishable from a landowner’s interest in having his
neighborhood land subject to zoning and land use regulations that
would interfere with the enjoyment of his property. See Nov 1990
Ord Grant Interv 4:19-23.

The court agrees with the original parties that
petitioners’ stake in the litigation appears to be chiefly economic
and probably presents different circumstances from the intervening
Sonoma landowners. In their motion, petitiomers claim that a {
Lytton casino would “force the closure of the charities [sic] bingo
games which can only offer limited bingo prizes[]l] and severely
damage the local card rooms, which are not allowed to offer banked
games or slot machines.” The adverse economic consequences that an
Indian casino might have on card rooms and charity bingo games is
economic. Indeed, economic injury appears to be the primary injury
petitioners alleged in support of their motion for a preliminary

injunction in the Artichoke Joe’s II case. See Artichoke Joe’s II

at 22:10-17, 26:7-10. Such an economic interest alone does not
endow petitioners with a sufficient interest in the litigationm.
Petitioners also assert that an Indian casino would have
an “adverse[] [e]ffect on the surroundiné community,” citing
congerns that the casino would be located ciose t?_a freeway,
schools and medical facilities. Pet Mot Interv 12 n6. It ndgﬁt be
reasonable to construe these objections as concerﬁs about zoning or
land use, similar to the concerns of the Sonoma landowners. But
whether a éroup of card clubs may properly raise community
interests at all is extremely doubtful. In any event, petitiomers
do not sufficiently explain why this gives them a stake in the -

cage. The land that Lytton wishes to use for its own casino is
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already being used as the gite for a casino. It is difficult to
see, without a showing from petitioners, why a mere change in
ownership would affect community interests.

Additionally, it is significant that the court, in
previously granting the interveﬁtion application of the County of
Sonoma and the Sonoma landowners in this case, did not premise its
ruling on a finding that those parties were entitled to intervene
as of right and had a sufficiently protectible interest in the ’
litigation. Rather, the court granted that application on the
grounds of permisgsive intervention, which does not include the
issue of sufficient interest in the outcome of the litigation. The
court, while noting that the intervenors did have an interest in
the litigation (perhaps different from that of the United States),
did not decide whether such interest was sufficient to give rise to
a right to interveme. Nov 15 1990 Ord at 6-7. Becausge the nature
of the landowners’ claims was at least partially economic, it is
uncertain whether their interests would have been sufficient to
sustain intervention as of right.  Petitioners cannot avail
themselves of a comparison with thé Sonoma landowners with respect
to Rule 24 (a}) intervention as of right.

Accordingly, the court finds that petit%pners have not

demonstrated a sufficiently protectible interest in the litigaéion.

The second element of the Rule 24(a) inquiry addresses -
whether petitioners would be able to protect adequately whatever -

interest they have in the litigation, should they not be joined in
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the instant lawsuit. Neither petitioners nor the origimal parties
address this element extensively in their moving papers; the court
nevertheless concludes that petitioners also do not satisfy this
inquiry.

Petitioners’ interest in the litigation, however
insufficient it may be for Rule 24(a) purposes, concerns whether
Lytton has the right to take the San Pablo land for use as a
casino. Lytton’s right to do this essentially rests on both the’
Secretary’s designation of Lytton as an Indian tribe and the
enactment of § 819, which provided for the United States’ taking
the San Pablo parcel into trust and effectively badeated Lytton’s
acquisition of the land to a time before IéRA's requirements took
effect. Petitioners have already been to court in the Eastern
District challenging the propriety of such actions. Judge Levi has
already denied petitioners’ motion preliminarily to enjoin the land
transfer and, given Judge Levi‘s denial of defendants’ motion to
dismiss, will probably iséue a future ruling on whether the
Secretary’s actions with respect to Lytton’s designation are
nonjusticiable. That case, therefore; givees petitioners a
sufficient avenue to protect their interests in the San Pablo land
transfer. __Just because petitioners are diséatisf;pd with the
decisions that have been made in the Eastern District does not~mean
that they have not had the opportunity to protect their interests
vigorously against the perceived threat of Indian gaming. Indeed,
that oppor£unity is still open to them, as Judge Levi has not
dismissed their case. Accordingly, the court finds that -

enforcement of the judgment in the case at bar will not impair

petitioners’ ability to protect their interests.
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The third element in the Rule 24 (a) inguiry is
timeliness. The original parties all dispute that petitioners have
brought their motion to intervene in a timely fashion. Gov Opp Mot
Interv 4:15-6:7; Sonoma Opp Mot Interv 5:17-28; Lytton Opp Mot
Interv 8:5-9:14. The factors typically weighed in an assessment of
timeliness are: (1) the stage of the proceedings; (2) the reason;

for and length of the delay; and (3) the prejudice to other parties

if intervention is permitted. County of Orange, 799 F24 at 537;

Petrol Stops Northwest v Continental 0il Co, -647 F2d 1005, 1009-10
(9th Cir 1981). Lapse of time alone is not determinative. County

of Orange, 799 F2d at 537.
As to the first consideration, the fact that this case’
has settled and in fact concluded twelve years ago weighs heavily

against a finding of timeliness. Alaniz v Tillie Lewis Foods, 572

F2d 657, 659 (9th Cir 1978). 1Indeed, many cases hold that demnial
of intervention is proper when the motion to intervene comes either
immediately before settlement or after settlement takes effect.

See, e g, In re Dep’t of Energy Stripper Well Exemption Litigation,

864 F2d 796, 801 (TECA 1988) (finding that aenialfpf intervention
was approﬁriate when the “complex suit hald] extended over more
than a decade and [was] in its final stages” at the time of the

motion); County of Orange, 799 F2d at 538 (noting that intervention

wasg disfavored “[s]lince the motion was filed after the congent

decree was approved”); Aleut Corp v Tyonek Native Corp, 725 F2d
527, 530 (9th Cir 1984) (concluding that the district court did not

abuse its discretion in denying a motion to intervene “on the eve
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of settlement following several years of litigation”); Delaware

Valley Citizeng’ Council for Clean Air v Commonwealth of
Pennsgylvania, 674 F2d4 970, 974 (3d Cir 1982) (beginning from “the

proposition that a motion to intervene after entry of a decree
should be denied except in extraordinary circumstances”)}. The
reason for such denial is simple: “Theré must be an end to
litigation at some point. It would defeat both the aim of finality
and the integrity of the settlement process * * * if [the] actioh
could be revived and the settlement reevaluated at any time by any
person * * * who felt aggrieved enough to file a Rule 60(b) motion

for postjudgment relief.” Smith v Missouri Pacific Railroad Co,

615 F2d4 683, 685 (5th Cir 1980).

The second factor to consgider is the length of and reason
for the delay. As noted above, twelve years have passed since._the
atipulated judgment took effect. Some circuits have held that the
reasons for delay are never sufficient when a party waits éo long

that all rights to appeal the case have expired. Burney v City of

Pawtucket, 728 F2d 547, 549 (lst Cir 1984). The Ninth Circuit,
however, permits a more flexible iﬁquiry, holding that the “focus
is on the date the person attempting to intervene should have been
aware his interests were no longer bel[ing] ﬁrotec%gd adequately.by

the partiés.” Officerg for Justice v Civil Service Comm’n Gf San

Francisco, 934 F2d 1092, 1095 (9th Cir 1991). Despite the fact
that their motion comes twelve years after the conclusion of the
cage, petiﬁioners contend that the delay was reasonable, since they
did not learn of the Secretary’s change in position regarding the-
reorganization of Lytton under the IRA until several months ago.;

Upon learning of that change, petitioners waited until the outcome
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of the Eastern District’s ruling on their motion for a preliminary
injunction before moving to modify the stipulate judgment in this
case. Pet Mot Interv 11:24-12:20

Were that the only factual development that affected
petitioners’ rights, the court might agree with petitioners that
their delay was reasonable. Sonoma County, however, alleges that
four years ago, San Pablo signed a muniqipal services agreement
with Lytton relating to the establishment of a casino there. I
Sonoma County provides no documentary evidence of such an
occurrence. See Sonoma Opp Mot Interv 8:9-10. Regardless,
petitioners by their own admission were on notice that the San
Pablec land was to be taken into trust in Jﬁly 2001, Id at 11:25-
12:2. This development clearly affected petitioners’ interests in
the agreement the United States had struck with Lytton, and -
petitioners even cite § 819 and its consequences as grounds for
their motion to modify the judgment. Id at 20:18-23:16. Although
petitioners had notice of adverse action at the latest in July
2001, they contend that by that time, they were already litigating
a similar matter in the Eastern Digtrict and were ,thus reascnable
in waiting to modify the judgment in this case. The litigation in
the Easterm District at that timekmhowever,‘was d%ﬁferent in scope
and focus from the dispute in the case at bar. Petitioners” )
actions, therefore, leave the court with the impréssion thaﬁ they
waited to see if they could obtain a more favorable outcome in the
Eastern Diétrict and that filing a motion to intervene and modify
this judgﬁbnt is, in effect, a last resort. The court, therefore,

does not find petitioners’ timeliness contention persuasive.

The third factor relating to timeliness is prejudice to
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the original parties to the action. In evaluating prejudice,
courts often look to the fact that intervention after a settlement
has been reached will be unfair to the original parties. Ragsdale
v Turnock, 941 F2d 501, 504 (7th Cir 1991) (finding that the
prejudice posed to parties who have already settled the case is

“obviocus and substantial * * * [since] they expended great effort

in working out a settlement”); Farmland Dairieg v Comm’nr of the N¥Y
' /

State Dept of Agriculture and Markets, 847 F24 1038, 1044 (2d Cir

1988) (noting that intervention would jeopardize the settlement to

which the original parties had agreed):; County of Orange, 799 F2d

at 538 (recognizing that allowing intervention ™at this late date
would be the undoing of five years of protracted litigatiomn finally
resolved by the Stipulated Judgment (internal quotation omitted)”);

Aleut Corp, 725 F2d at 530 (noting that on the eve of settlement

“to permit [the intervention] would have prejudiced the rights of
the [parties] impermissibly”). The court agrees with the original
pérties that such prejudice would result here. For one thing, to
undermine the significant work that the original parties undertook
in settling the case twelve years égo would work a, significant
hardship on the parties, as well as interfering with the orderly
progress of the case itself. For another, fhe pagﬁies have re;ied
upon the étipulated judgment for the past twelve years, and to
defeat their reasonable expectations about the ouﬁcome they
negotiated in the zuit would be unfair. Significantly, all of the
original pérties to this case except the Sonoma landowners have
opposed peiitioners’ motion and make plain that their understanding
of the judgment is clear and should not be disturbed.

Accordingly, the court finds that the balance of the
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factors favor a finding that petitioners’ motion to intervene is

not timely.

The final prong of the Rule 24 test is whether the
petitioners’ interests would be adequately represented by the
original parties in the action. The factors to comsider with
regpect to adequate representation are: (1) whether the interest of
a party ie such that it will undoubtedly make all the applicant’s
arguments; (2) whether the party is capable and willing to make
such arguments; (3) whether the applicant would offer any necessary
elements to the proceedings that the parties would otherwise

neglect. United States v City of Losg Angeles, 288 F3d 391, 398

(9th Cir 2002). Generally speaking, a presumption of adequate
representation arises when a governmental body or officer,-acting
on behalf of its comnstituency, is the representative of the
applicant in the proceedings, though this is not always the case.
I4d at 401-02; see also Sanguine, 758 F2d at 390-91, (finding that
the government had inadequately represented the interests of a
group of Indiams). . | .
‘As noted above, the United States may not have adequétely
represented petitionerg’ interests in this case because petitioners
did not actually have a cognizable interest in the case at the time
it was litigated and settled. Additionally, at this post-judgment
stage of the proceedings, it would be fair to say that the -

government no longer represents the interests of petitioners, as -

the pogition of the United States is defemnsive of the settlement
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that petitiomers wish to attack. These factors may counsel in
favor of a finding that petitioners’ interests are inadequately
represented in the current proceeding. Of course, the fact that
fhe court has found that petitiomers have an insufficient interest
in the proceeding would seem to undermine such a finding.

But it is not necessary to make a final determination
about whether petitioners’ rights have been or are being adequately
represented here. The court has reviewed the first three prongs’of
the Rule 24 (a) test and found all of them lacking. Because a
failure on any one of these three grounds alone is sufficient basis
for the denial of a motion to intervene as of -right, whether
petitioners’ rights are adequately represented is not critical to
the court’s decision. Accordingly, because the court has found at
least three different shortcomings in petitioners’ case for Rule 24

intervention as of right, the court DENIES petitioners’ motion to

so intervene.

Petitioners have one ground remaining for intervention in
support of their status as parties who may ﬁodifyfphe judgment.' A=z
noted above, Rule 24 (b) aufhorizes the court in iés discretion to
allow permigsive intervention when an applicant shares a common
question of law or fact with the main action, makes a timely motion
and proves.that the court has an independent basis for jurisdiction
over ite claims. FRCP 24 (b}; Donnelly, 159 F3d at 412. -
Additionally, the court may consider whether intervention would

prejudice the action through undue delay of the proceedings or
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unfair prejudiée to the parties.

It is undoﬁbtedly true that petitioners’ claims share
several common questions of fact and law with the original claims
in this case, since they both involve Lytton’s gaming rights.
Similarly, the court probably has jurisdiction to entertain
petitioners’ claims to modify the judgment. But as demonstrated
above, petitiomers’ motiom to intervene in this case is not timely.
Additionally, the court must consider the prejudice that might (
result from petitioners’ intervention, and as the couft herein
concludes with respect to intervention as of right, such prejudice
to the parties and the orderly disposition of -the case is
gignificant.

Additionaily, the instant motion for intervention

pregents a far different situation from the circumstances -
surrounding the court’s grant of intervention for Sonoma County and
the Sonoma landowners. That order, which was premised on |
permissive intervention, found that adding new parties would not be
prejudicial or untimely, since settlement negotiations were still
ongoing and the case remained unre;olved. See Nov, 15 1990 Oxd
3:15-4:2, 6:24-7:7. Permitting Sonoma County and the landowners to
intervene at that point in the litigation is a faﬁ_cry from
allowing ﬁetitioners to intervene at this point iﬁ the case, when
all the parties with a significant stake in the cutcome have long
since settled their differences.

Accordingly, the court DENIES petitioners’ motion to

intervene on Rule 24(b) grounds as well. -

/
/
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@iven that the court has conclusively established that
petitioners do not qualify as parties to the case, either under
Rule 60 or Rule 24, it has no reason to reach the further threshold

requirement of timeliness under Rule 60. In light of the court’s

above analysis of the timeliness of petitioners’ motion to

f
intervene, it is doubtful that they could make a convincing showing

that their Rule 60 motion was in fact timely. In any event, the
court’s resolution of the issue of petitioners’ standing as parties
ig determinative. Petitioners are not entitled to bring a Rule 60
motion to correct, modify or vacate the judgment. Ag such, it also
becomes unnecessary to consider the merits of their arguments under
Rule 60(a) and 60(b) (5) and (6). As such, that motion is also.

DENIED.
Iv

For the foregoing reasons, the court DENIES petitioners’
motion to intetrvene under Rule 24 and their motion to correct,

modify or vacate the judgment under Rule 60 (Doc ﬁ_269).

Jdde <

VAUGHN R WALKER
United States District Judge

IT IS SO ORDERED.
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