Case 1:05-cv-00495-RWR-DAR Document 24

Filed 07/28/2005 Page 1 of 81

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONFEDERATED SALISH AND
KOOTENAI TRIBES, et al.,

Plaintiffs,
V.

NATIONAL INDIAN GAMING COMMISSION,
etal,

Defendants.

L/vvvvvvvvvvv

Case No. 1:05CV00495 (RWR)

CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND
NATIONAL INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

Respectfully submitted,

CALIFORNIA NATIONS INDIAN GAMING
ASSOCIATION and
NATIONAL INDIAN GAMING ASSOCIATION

By Counsel:

Martin J. Jaron, Jr. (D.C. Bar No. 358439)
David S. Black (D.C. Bar No. 459980)
HOLLAND & KNIGHT LLP

1600 Tysons Boulevard

Suite 700

McLean, Virginia 22101-4867
703-720-8600 Phone

703-720-8610 Fax

Jerome L. Levine (Cal. Bar No. 38631)
Frank R. Lawrence (Cal. Bar No. 147531)
Teresa E. Poust (D.C. Bar No. 483137)
Zehava Zevit (Cal. Bar No. 230600)
HOLLAND & KNIGHT LLP

633 West Fifth Street, 21° Floor

Los Angeles, CA 90071

213-896-2400 Phone

213-896-2450 Fax



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 2 of 81

TABLE OF CONTENTS
Page No
I INTRODUCTION .....ooiiiiiiiiiiieirieertreestseeer sttt ettt s ns 1
1L INTEREST OF AMICUS CURIAE ......coooiiiiiieieecteeeeeeeeeeeee e 5
I11. SUMMARY OF ARGUMENT ..ottt ettt 7
IV, FACTUAL BACKGROUND.......ccceitrriienieirinecie ettt 9

A. The Tribes Involved In The TAC Are Governed By Tribal Law
That Includes Procedures For Authorizing Individuals To Act On
Behalf Of The Tribal Government And/Or Its Officials ..............cccovven..n. 9

B. Some Of The Tribal TAC Participants Were Not Authorized By
Their Respective Tribes To "Act On Behalf Of" The Tribal
Government Or Its Elected Officials ............cccoiviiveveeeieiiiciieeeeeeen 12

V. LEGAL BACKGROUND .....c.ccooiiiiiiiininicinnetetsretese ettt 13

A. The Tribal Sovereignty Doctrine And Federal Indian Policy
Provide The Backdrop Against Which Federal Statutory Review
MUSE OCCUL ...ttt sttt ee 13

B. The Federal Advisory Committee Act And Its Intergovernmental
EXCEPHION ...ttt n e 14

C. Where Some Participants In A Federal Advisory Committee Are
Not Elected Officers Or Their Duly Authorized Employees, The

Intergovernmental Exception Does Not Apply........ccceevvvvvivenievennnennenn. 17

VI DISCUSSION ...ttt ettt st sae s nenenee e ane 17
A. Determining Who Has Authority To Act On Behalf Of Tribal

Governments Is At The Heart of Tribal Sovereignty............ccccoovvvveenennn. 18

B. Congress Must Clearly Express An Intent To Curtail Tribal
Sovereignty And It Has Not Done So In FACA Or The
Intergovernmental EXCEPtion..........c.covoivveeriereeiiiiicieeeeeeeere e 20

C. Any Ambiguity Regarding Tribal Governments' Authority To
Determine, For Purposes Of FACA, Whether A Person Is
Authorized To Act On Behalf Of The Tribe Must Be Resolved In
The TrIDES  FAVOT .....ccuiiiiciieeeeeeceieeeeeeeeeet ettt e e eeser e 24

D. Because Some Of the TAC Participants Were Not Authorized
Representatives Of A Tribal Government, The Intergovernmental
Exception Did NOot APPLY c.ecvvvveveiiieieicieeeeeerec e 25

VIL. CONCLUSION ..ottt s ss et e ra s st neene s 26



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 3 of 81

TABLE OF AUTHORITIES
FEDERAL CASES

Babbitt v. Youpee,

STOU.S. 234, 117 S. Ct. 727 (1997) oottt ettt e nenes 10
Blatchford v. Native Village of Noatak and Circle Village,

SOT U.S. 775, 111 S. Ct. 2578 (1991) vttt 10
Bryan v. Itasca County,

426 U.S. 373,96 S. Ct. 2102 (1976) ..onverriereeeiereriecreeeteeeeeeeeeesee e 21,22,24
California v. Cabazon Band of Mission Indians,

480 U.S. 202, 107 S. Ct. 1083 (1987) eueeirrirereerieriereereieeecteereeeeeetseeee e ee e 13, 14,21
Cherokee Nation v. Georgia,

30U.S. (5Pet) 1, 8 L. Ed. 25 (1831) cucvvutreeiiiereiee ettt st 13
Choate v. Trapp,

224 U.S. 665, 32 S. Ct. 565 (1912) c.ecuiiieiieteeeeeeecteeeeeteee ettt st 24
County of Yakima v. Confederated Tribes and Bands of Yakima Indian Nation,

S02 U.S. 251, 112 8. Ct. 683 (1992) ...cuvriieiireteeerectetecveteeeeee et 10, 24

Duro v. Reina,
495 U.S. 676, 110°S. Ct. 2053 (1990) ...viviieioeieeeeie et e e eeree e e e ee oo, 10

Fisher v. District Court,
424 U.S. 382,960 S. Ct. 943 (1976) ..vecvieeieeeieeeeeeeeeeeeeeeee e eeee e ee oo, 19

Hagen v. Utah,
S10U.S. 399, 114 S. Ct. 958 (1994) ...cunviriiereieceeteeteeeeeeee et 10

Harjo v. Kleppe,
420 F. Supp. 1110 (D.D.C. 1976), aff'd sub nom. Harjo v. Andrus, 581
F.2d 949 (D.C. Cir. 1978) ...ttt ettt re e ne e 22

lowa Mutual Insurance Co. v. LaPlante,
480 U.S. 9, 107 S. Ct. 971 (1987 ettt ee e e e ee e e st eeeeeere e e e 14

Jones v. Meehan,
I75U.S. 1,20 S.Cto T (1899) ittt ettt eeerer e st eeaeeneneannes 19

1



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 4 of 81

Keweenaw Bay Indian Community v. United States,

136 F.3d 469 (6th Cir. 1998)........ceciiiiiieciriinir ittt en st et re e 21
Kimball v. Callahan,

590 F.2d 768 (9th CiI. 1979)....ciiiirieiiiiiisieeeee ettt e 22
Logan v. Andrus,

640 F.2d 269 (10th Cir. 1981).c..cuiieeiiieeiiiiierieetireeeet ettt et nesane 23
McClanahan v. State Tax Commission of Arizona,

411 U.S. 164,93 S. Ct. 1257 (1973) eeeuieiieeceeeeeeeeeeeeeeeee ettt e s 13,24
Merrion v. Jicarilla Apache Tribe,

455 U.S. 130, 102 S. Ct. 894 (1982) ...ttt e 20
Montana v. Blackfeet Tribe,

471 U.S. 759, 105 S. Ct. 2399 (1985) c..eiuierireeeriieceetereereeeceee ettt e e 24
Oklahoma Tax Comm'n v. Sac and Fox Nation,

S08 U.S. 114, 113 S. Ct. 1985 (1993) ..viieieieieceeeeeeeeeeeee et 10, 13
Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of

Oklahoma,

498 U.S. 505, T1T S. Ct. 905 (1991) .ttt 13
Oliphant v. Suquamish Indian Tribe,

435 U.S. 191,98 S. Ct. 1011 (1978) ettt ettt 24
Oneida County v. Oneida Indian Nation,

470 U.S. 226, 105 S. Ct. 1245 (1985) o.vcveeeeeeerereeeeeeteeeeeeteeeeee ettt 24
Pueblo of Santa Rosa v. Fall,

273 U.S. 315,47 S. Ct. 361 (1927) vttt ee et v e ee e 18, 1
Roff'v. Burney,

168 U.S. 218, 18 8. Ct. 60 (1897) .eeueiieiieiietete ettt ev s 19
Santa Clara Pueblo v. Martinez,

436 U.S. 49, 98 S. Ct. 1670 (1978) ceevereeriieeerietiie ettt er e 19, 21

South Dakota v. Bourland,
508 U.S. 679, 113 S. Ct. 2309 (1993) .eeieieerieeeceieeete e ree s e et ee e e 10, 24

South Dakota v. Yankton Sioux Tribe,
522 U.S. 329, 118 S. Ct. 789 (1998) .uueeieeeeeeeeieeeee ettt ettt sttt 24

iil



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 5 of 81

Three Affiliated Tribes of the Fort Berthold Reservation v. Wold
Engineering, P.C.,

467 U.S. 138, 104 S. Ct. 2267 (1984) c..evuvvererireeeieeeeeeeteeeeeteeeeeee et 19
United States v. Kagama,

TI8 U.S. 375, 6 S. Ct. 1109 (1886) ...ceevveeirrriieieieiietiesee ettt 19
United States v. Mazurie,

419 U.S. 544, 95 S. Ct. 710 (1975) cueueiriieereeeieeteeeeete ettt ee s 13,18
United States v. Quiver,

241 U.S. 602,36 S. Ct. 699 (1916) ...cevvrreiereeiieretiieteie et ee s 19
United States v. Wheeler,

435 U.S. 313,98 S. Ct. 1079 (1978) ..eveeeiieieeeeeetetie ettt et 19, 21
Washington v. Confederated Tribes of Colville Indian Reservation,

447 U.S. 134, 100 S. Ct. 2069 (1980)....c.ccvereeereeeniiieriieeieeeeeeeereeeeee e 13, 14,19, 20
White Mountain Apache Tribe v. Bracker,

448 U.S. 136, 100 S. Ct. 2578 (1980) .c.ceeueereeirerireeeeeeeteeeetee et sereeeeee s 14,19
Williams v. Lee,

358 U.S. 217,79 8. Ct. 269 (1959) ..ottt e e 19
Worcester v. Georgia,

31 U.S. (6 Pet.) 515, 8 L. Ed. 483 (1832) ..ovoviviieieeeeeeceieeeeeeeeeeeeeeeeee e 13,18, 24

STATE CASES

Golden Hill Paugussett Tribe of Indians v. Town of Southbury,
651 A.2d 1246, 231 Conn. 563 (1995) c.oviuiririeerereeeeeeteeceeeee et 18

STATUTES AND REGULATIONS

2US.C.
§ 1534 1. oveeeeeeceee ettt 17
DKL) OO 2,3,7, 14-17, 24
5U.S.C.
§ TOO(2) cevrvvvrrreeeoeeeeeeeseeeeeeeaesees e seseses s e s ee s e e s ee e e s 3,9,26

iv



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 6 of 81

5U.S.C. App. 2

§ 2(8) oottt et et et et et et eee et et s erena, 15
§ 2Z(D)(1) ettt 15
§ 32 ettt e ettt een s s s s 15
8 T ettt e st n ettt e e e s s es e 17
G O(AN2) vttt ettt ettt et et 1
§ 0(C) ettt ettt ettt 2
§ TO(R(1) . vcviriiiiicei ettt ettt es et et 2
G TO(A)(2) vttt r et et ettt et er e, 2
Q T0(C) 1ttt ettt r e ennas 2
25 U.S.C.
S8 13011303 oottt ettt ettt ettt et 21
Q 2700 e ettt ettt ettt e ar e 23
§ 270T(4) .o ettt et enen 6, 14,23
G 270T(S) ottt e et e et resenenas 6
§ 2T02(1) oottt 5,6
§ 27006 ... ettt r et ete e e st ee e, 23
FCERUTITT ettt s et e s et eseeeeseesesanen 17
41 C.F.R.
§ T0Z-3.40( ) .veveiieiiiiieiiie sttt sttt ettt 17
MISCELLANEOUS
Executive Order 12024 (42 Fed. Reg. 61,445) .....c.cvovevioieeeiceeeeeeeeeeeeeeeeeeeee oo e e es e 17
S. Rep. No. 100-446 (1988), reprinted in 1988 U.S.C.C.AN. 3071 ....ovveveeieerircreeersnn, 7, 14

General Services Administration, Federal Advisory Committee Management,
Final Rule, 66 Fed. Reg. 37,728 (July 19, 2001) .....oovovivvieieeiieeieeeee e 17

Guidelines and Instructions for Implementing Section 204, "State, Local and

Tribal Government Input,” of Title 1I of Public Law 104-4, 60 Fed. Reg. at

50,651 (SePt. 29, 1995) .. eiiiiriereneec ettt ettt en 1,16
Felix S. Cohen, Handbook of Federal Indian Law (1982) .........c..ccoveveeeveeeeereeeeeeesereesnnn, 10, 18

Felix S. Cohen, Handbook of Federal Indian Law (Five Rings Press reprint 1986)
(1942) oo s e ee oo 18



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 7 of 81

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONFEDERATED SALISH AND
KOOTENAI TRIBES, et al.,

Plaintiffs,
V.

Case No. 1:05CV00495 (RWR)

NATIONAL INDIAN GAMING COMMISSION
etal,

3

Defendants.

R i i i i N < d

CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND NATIONAL
INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
I INTRODUCTION

The California Nations Indian Gaming Association (CNIGA) and the National
Indian Gaming Association (NIGA) submit this brief amicus curiae in support of the
Plaintiffs Confederated Salish and Kootenai Tribes and the Santa Rosa Rancheria Indian
Community (“Tribes”). This case, filed pursuant to the Administrative Procedure Act, 5
U.S.C. §§ 701-706, concerns the National Indian Gaming Commission's (NIGC) decision
to establish and operate a Tribal Advisory Committee (TAC) without adhering to the
Federal Advisory Committee Act (FACA), 5 U.S.C. App. 2, and its implementing
guidelines, 60 Fed. Reg. 50,651, 50,653 (Sept. 29, 1995).

The Federal Advisory Committee Act is a comprehensive statutory scheme that
defines the term "Federal Advisory Committee" and dictates the procedures that a federal
agency establishing and operating such committees must follow. These procedures

include, for example, publication of the establishment of the committee in the Federal
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Register, 5 U.S.C. App. 2 § 9(a)(2), filing a committee charter with the head of the
agency and with the standing committees of the Senate and of the House of
Representatives having legislative jurisdiction of such agency, 5 U.S.C. App. 2 § 9(c),
holding committee meetings that are open to the public, 5 U.S.C. App. 2 § 10(a)(1), filing
timely notice of meetings in the Federal Register, 5 U.S.C. App. 2 § 10(a)(2), and
keeping detailed minutes of each meeting, 5 U.S.C. App. 2 § 10(c).

There is an exception to FACA ("intergovernmental exception"), found in 2
U.S.C. § 1534(b), under which federal agencies establishing certain types of federal
advisory committees are not required to follow the procedures outlined in FACA. In a
section entitled "Meetings Between State, Local, Tribal and Federal Officers,” 2 U.S.C. §
1534(b) provides that:

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to
actions in support of intergovernmental communications where
(1) meetings are held exclusively between Federal officials and
elected officers of State, local, and tribal governments (or their
designated employees with authority to act on their behalf) acting
in their official capacities; and
(2) such meetings are solely for the purposes of exchanging views,
information, or advice relating to the management or
implementation of Federal programs established pursuant to public

law that explicitly or inherently share intergovernmental
responsibilities or administration.

The NIGC concedes that the TAC at issue here is a federal advisory committee as
defined in FACA. One of the central questions in this case is whether the TAC's
meetings constituted meetings "held exclusively between Federal officials and elected
officers of ... tribal governments (or their designated employees with authority to act on
their behalf) acting in their official capacities." Id. The Tribes argue that some of the
tribal representatives who participated in TAC meetings did not have authority to act on

behalf of the tribes that sent them. If some of the tribal representatives on the TAC were
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not elected officers of tribal governments or their designated employees with authority to
act on their behalf, then the intergovernmental exception to FACA does not apply to the
TAC. The NIGC was therefore required to follow FACA procedures in establishing and
operating the TAC, see 2 U.S.C. § 1534(b), however it failed to do so.

This action arises under the Administrative Procedure Act, which provides that a
reviewing court shall "hold unlawful and set aside agency action, findings and
conclusions found to be (1) arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law." 5 U.S.C. § 706(2)(A). The Tribes seek review of the NIGC's
decision to establish and operate the TAC without following the procedures mandated in
FACA. They contend that the NIGC's decision and subsequent action were arbitrary and
capricious, an abuse of the NIGC's discretion, and not in accordance with the law. The
Tribes therefore contend that the TAC's action, findings and conclusions should be held
unlawful and set aside in accordance with 5 U.S.C. § 706(2)(A).

The NIGC's decision not to adhere to FACA was based on, among other factors,
the NIGC's erroneous contention that each of the tribal members on the TAC was "a
person within the contemplation of § 1534(b)(1), i.e., a 'designated employee []' of
‘elected officers of . . . tribal governments . . . with authority to act on their behalf." See
Defendant's Opposition to Plaintiffs' Motion for a Temporary Restraining Order at 11.
This contention is based on a mistaken notion of what TAC participants were or were not
authorized by their governments to do in their capacity as members of the NIGC's TAC.

Indeed, two of the seven tribally-nominated members of the TAC were never
authorized to act on behalf of their respective tribal governments or officers thereof. See

section IV-B below; letter from Chairman Richard M. Milanovich to Phil Hogen,
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attached to Plaintiffs' Statement of Material Facts as Exhibit 21. A courtesy copy of this
exhibit is attached hereto as Exhibit A;! declaration of Chairman Richard M. Milanovich
("Milanovich Dec."), attached hereto as Exhibit B; letter from Saint Regis Mohawk
Tribal Council to Phil Hogen, attached hereto as Exhibit C; declaration of Chief James
Ransom ("Ransom Dec."), attached hereto as Exhibit D. In order for an individual to act
"on behalf of" an elected tribal government official, the official must take certain actions
to vest that individual with the authority to do so. The specific actions required to vest
such authority depend on the laws of each respective tribe. Like federal governmental
representatives who do not act on behalf of the federal government unless that
government takes legal steps to vest them with the authority to do so, tribal governmental
representatives only act on behalf of their governments when those governments take
legal steps to vest their representatives with the requisite authority.

In the present case, some tribal members who participated in the TAC were not
authorized to act on behalf of their respective governments or officers because those
governments (or officers) were not asked to, nor did they, take the steps required under
tribal law to invest their TAC representatives with such powers. Accordingly, the TAC
did not qualify for the intergovernmental exception to FACA and the NIGC's decision not

to adhere to FACA was not in accordance with law.

1 Exhibits A, C, and E-K herein are courtesy copies of exhibits attached to Plaintiffs'
Statement of Material Facts. Exhibit A herein is attached to Plaintiffs' Statement as
Exhibit 21; Exhibit C herein is Exhibit 24; Exhibit E herein is Exhibits 14-20; Exhibit F
herein is Exhibit 27; Exhibit G herein is Exhibit 31; Exhibit H herein is Exhibit 25;
Exhibit [ herein is Exhibit 23; Exhibit J herein is Exhibit 32; Exhibit K herein is Exhibit
33. Exhibit L herein is attached to Plaintiffs' Amended Complaint as Exhibit 1.
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For these reasons, the action, findings and conclusions of the TAC should be held
unlawful and set aside.

II. INTEREST OF AMICUS CURIAE

The California Nations Indian Gaming Association, established in 1988, is a non-
profit organization of sixty-four federally recognized Indian Nations. CNIGA’s member
Nations are located throughout the State of California and include tribes that operate class
IT and class III gaming enterprises that stand to be affected by the NIGC's actions that are
the subject of this case.

CNIGA’s primary mission is to protect and preserve tribes’ opportunity to
promote tribal economic development, self-sufficiency, and strong tribal governments by
operating tribally-owned governmental gaming enterprises in Indian Country. See 25
US.C. § 2702(1). Ir\l addition, CNIGA's fundamental purposes are to protect and
preserve the general welfare and interests of Indian tribes through the development of
sound policies and practices with respect to the conduct of gaming activities in Indian
country; to assist Indian tribes and the federal government by providing technical
assistance relating to the Indian gaming industry wherever such assistance may benefit
the common interests of the association members and the Indian gaming community
generally; to disseminate information to the Indian gaming community, the federal and
state governments, and the general public on issues related to the conduct of gaming in
Indian country; and to preserve and protect the integrity of gaming conducted in Indian
country. In addition, CNIGA seeks to maintain, protect and advocate Indian tribal
sovereign governmental authority in Indian Country.

The National Indian Gaming Association, established in 1985, is a non-profit

organization of 184 federally recognized Indian Nations, as well as other non-voting
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associate members representing organizations, tribes and businesses engaged in tribal
gaming enterprises from around the country. NIGA's Member Tribes are located
throughout Indian country and operate class II and class I1I gaming enterprises.

NIGA's fundamental purpose is to advance the lives of Indian people
economically, socially and politically. NIGA's primary mission is to protect and preserve
tribes' opportunity to promote tribal economic development, self-sufficiency, and strong
tribal governments by operating tribally-owned governmental gaming enterprises in
Indian Country. See 25 U.S.C. § 2702 (1). In addition, NIGA seeks to maintain and
protect tribal sovereign governmental authority in Indian Country.

In the pursuit of these goals, CNIGA and NIGA operate as information
clearinghouses and educational, legislative and public policy resources for Tribes,
policymakers and the public concerning Indian gaming issues and tribal community
development. In this capacity, CNIGA and NIGA work with Congress and federal
agencies, including the NIGC, to develop sound policies and practices and to provide
technical assistance and advocacy regarding Indian gaming-related issues.

The question presented here is of considerable interest to CNIGA’s sixty-four
member tribes and NIGA's 184 member tribes. In enacting the Indian Gaming
Regulatory Act, Congress carefully balanced the competing regulatory interests of
federal, state, and tribal governments given the overriding "principal goal of Federal
Indian policy . . . to promote tribal economic development, tribal self-sufficiency, and
strong tribal government . . . ." 25 U.S.C. § 2701(4). See also 25 U.S.C. § 2701(5)
("Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the

gaming activity is not specifically prohibited by Federal law and is conducted within a
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State which does not, as a matter of criminal law and public policy, prohibit such gaming
activity"); S. Rep. No. 100-446 (1988), reprinted in 1988 U.S.C.C.A.N. 3071 ("In
developing the legislation, the issue has been how best to preserve the right of tribes to
self-government while, at the same time, to protect both the tribes and the gaming public
from unscrupulous persons").

A central question presented here, namely whether the tribal representatives on
the TAC were "elected officers of ... tribal governments (or their designated employees
with authority to act on their behalf) acting in their official capacities,” 2 U.S.C. § 1534
(b)(1), bears directly on the tribal sovereignty of all of CNIGA's and NIGA's member
Tribes by implicating their governmental structure, governmental procedures and law,
and by potentially subjecting their gaming activity to improperly enacted NIGC
regulations.

Thus, CNIGA, NIGA, and their member Nations have a substantial interest in the
outcome of this case.

IIl. SUMMARY OF ARGUMENT

This case presents the fundamental question of whether the intergovernmental
exception to the Federal Advisory Committee Act deprives Indian tribes of their
sovereign right to determine who has authority to act on behalf of tribal governments.
The NIGC argues that, despite the fact that some of the tribes whose representatives
participated as members in the TAC have stated that their tribal representatives were not
authorized to act on behalf of their tribal governments, this Court should nonetheless hold
that these representatives were so authorized. The NIGC is wrong.

This case arose because the NIGC organized and operated a Tribal Advisory

Committee without complying with the requirements set forth in FACA. The NIGC
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argues that it was not required to comply with FACA under the intergovernmental
exception to FACA because it believed that all of the members of its advisory committee
were authorized to act on behalf of their respective governments. This belief was
mistaken. In fact, more than one quarter of the advisory committee were not duly
authorized to act on behalf of their governments under the applicable tribal law. The
NIGC is essentially asking that this Court hold that, despite the fact that some tribal
governments never authorized individual TAC participants to act on behalf of the tribe,
these individuals were nonetheless authorized to do so. Such a holding would be in direct
contrast to longstanding bedrock principles of federal law and would be a serious affront
to tribal sovereignty.

Determining who has authority to act on behalf of tribal governments is at the
heart of Indian tribal sovereignty. The tribes involved in the TAC exercised their
sovereign right to establish procedures for authorizing individuals to act on behalf of the
tribal government and/or its officials. While some of these tribes implemented their
authorizing procedures to authorize their representatives to act on behalf of the tribe in
TAC meetings, others did not.

The NIGC argues that, for purposes of FACA, this Court should nonetheless view
all the TAC members as though they had been so authorized. Doing so would deprive
the tribes of their sovereign right to select their own government representatives. Only
Congress has the power to curtail tribal sovereignty. If Congress seeks to exercise its
power to limit tribal sovereignty, it must clearly express its intention to do so. Where
Congress does not express a clear intent, federal legislation must be interpreted to uphold

tribal sovereignty. Because Congress did not express a clear intent to curtail tribal
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sovereignty in FACA or the intergovernmental exception thereto, the Court is required to
uphold the tribes' sovereign right to determine for themselves whether their TAC
representatives are authorized to act on behalf of their tribal governments.

FACA's intergovernmental exception would allow the NIGC to organize and
operate an advisory committee composed exclusively of government officials or their
duly authorized representatives free from FACA's requirements. However, where some
committee participants are not government officials or their duly authorized
representatives, FACA's intergovernmental exception does not apply. Because some of
the TAC participants in this case were not authorized representatives of a tribal
government or government official, the TAC was not composed exclusively of members
authorized to act on behalf of their governments. The intergovernmental exception to
FACA therefore does not apply to the TAC, and the NIGC was required to adhere to
FACA in organizing and operating the TAC. The NIGC failed to adhere to the law when
it opted to organize and operate the TAC without complying with FACA.

In sum, the NIGC's decision to refrain from following FACA in organizing and
operating the TAC was arbitrary, capricious, an abuse of discretion, and not in
accordance with the law. For these reasons, this Court should hold the TAC's actions,
findings and conclusions unlawful and set them aside in accordance with 5 U.S.C. §
706(2)(A).

IV.  FACTUAL BACKGROUND

A. The Tribes Involved In The TAC Are Governed By Tribal Law That
Includes Procedures For Authorizing Individuals To Act On Behalf
Of The Tribal Government And/Or Its Officials

Tribal governments, like the federal government, are bound in their operation by

rules and regulations. Tribal law governs the procedures for electing tribal government
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officers and determines the procedural framework and scope of authority within which
such officers operate. Historically, tribes had "their own traditional, though mostly
informal and unwritten, governmental and legal systems. . . . Most Tribes, however, have
adopted written constitutions and legal codes. Today they make their laws primarily
through tribal councils, and resolve violations in tribal courts." Felix S. Cohen,
Handbook of Federal Indian Law 230 (1982).2

The Tribes whose representatives participated in TAC meetings exercised their
sovereign right to establish and implement procedures for authorizing individuals to act
on behalf of their tribal governments. That such procedures exist is made evident by the
tribes' responses to the NIGC's recent query as to whether the tribal TAC representatives
had been authorized, pursuant to the laws of their respective tribes, to act on behalf of the
tribes. See NIGC Query Letters, attached hereto as Exhibit E.

Some tribal governments authorize individuals to act on behalf of the Tribe
through tribal resolutions. Thus, for example, the Sault Ste. Marie Tribe of Chippewa
Indians adopted a resolution on April 5, 2005 authorizing their TAC representative to
"act on behalf of the Tribe in regards to the joint federal-tribal committee referenced
above." See transmittal letter to Allen V. Farber enclosing Sault Ste. Marie Tribe of

Chippewa Indians Resolution No. 2005-49, attached hereto as Exhibit F. The

2 Cohen is undisputedly the leading treatise on the subject of federal Indian law, and
is routinely cited by the United States Supreme Court. See, e.g., Babbitt v. Youpee, 570
U.S. 234, 238, 117 S. Ct. 727, 730 (1997); Hagen v. Utah, 510 U.S. 399, 402, 114 S. Ct.
958, 961 (1994); Oklahoma Tax Com'n v. Sac and Fox Nation, 508 U.S. 114, 123, 113 S.
Ct. 1985, 1991 (1993); South Dakota v. Bourland, 508 U.S. 679, 697, 113 S. Ct. 2309,
2321 (1993); County of Yakima v. Confederated Tribes and Bands of Yakima Indian
Nation, 502 U.S. 251, 254, 112 S. Ct. 683, 686 (1992); Blatchford v. Native Village of
Noatak and Circle Village, 501 U.S. 775, 793, 111 S. Ct. 2578, 2588 (1991); Duro v.
Reina, 495 U.S. 676, 689, 110 S. Ct. 2053, 2061 (1990).
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Muckleshoot Tribal Council likewise adopted a resolution, entitled "Resolution No. 05-
148 to Appoint Melvin Daniels To The National Indian Gaming Commission Advisory
Board on Class II Gaming," authorizing its TAC representative to "act on behalf of the
Tribe in an official capacity subject to the Tribe's internal policy requiring legal review
and Tribal Council resolutions on official positions of the Tribe." See letter from Deryl
Brown-Archie to Penny Coleman enclosing Resolution of Muckleshoot Tribal Council,
attached hereto as Exhibit G.

In other tribes, a government officer may single-handedly authorize an individual
to act on the officer's behalf. For example, in a letter dated March 30, 2005, Principal
Chief Chad Smith of the Cherokee Nation confirmed that he had authorized the Cherokee
Nation's TAC representative to act on his behalf. See letter from Chad Smith to Phil
Hogen, attached hereto as Exhibit H.

Some tribal governments require a collective government decision to authorize
tribal representatives to act on behalf of the tribe, but do not necessarily require that the
decision be memorialized in the form of a written government resolution. For example,
in a letter dated March 23, 2005, Tribal Chairman Anthony R. Pico of the Viejas Band of
Kumeyaay Indians stated that he had been authorized by the Tribal Council of the Viejas
Band to provide the NIGC with a statement indicating that the Viejas TAC representative
was authorized to act on behalf of the Viejas Band. See letter from Anthony Pico to
Penny Coleman, attached hereto as Exhibit 1.

In each of the foregoing examples, the tribes had law pursuant to which a

designated representative was authorized to act on behalf of the tribe.
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On the other hand, some of the tribes involved in the TAC indicated that their
TAC representatives had not been authorized to act on behalf of the tribe pursuant to
tribal law. In a letter to the NIGC dated March 22, 2005, Chairman Richard M.
Milanovich of the Agua Caliente Band of Cahuilla Indians stated that his tribe's TAC
representative had definitively not been authorized to act on behalf of the Agua Caliente
tribal government in an official capacity. See Exhibit A; see also Milanovich Dec. at
Exhibit B paragraphs 7 and 8.. Likewise, the Saint Regis Mohawk Tribal Council stated
in a letter to the NIGC dated March 29, 2005 that its TAC representative had never been
authorized to act on behalf of the Saint Regis Mohawk Tribe. See Exhibit C; see also
Ransom Dec. at Exhibit D paragraphs 8 and 9. Both of these Tribes have legal
procedures that they could have implemented had they sought to authorize their TAC
representative to act on their behalf. See Milanovich Dec. at Exhibit B paragraph 7;
Ransom Dec. at Exhibit D paragraph 7.

All of these tribes clearly had in place mechanisms for authorizing individuals to
act on their behalf. Some implemented those mechanisms with regard to their TAC
members while others did not.

B. Some Of The Tribal TAC Participants Were Not Authorized By Their

Respective Tribes To "Act On Behalf Of" The Tribal Government Or
Its Elected Officials

It is undisputed that two of the tribally nominated TAC members were
emphatically not authorized to act on behalf of their tribal governments. Both the Agua
Caliente Band of Cahuilla Indians and the Saint Regis Mohawk Tribe have indicated that
their TAC representatives were never granted authority to act on behalf of their
respective tribes. See Milanovich letter, Exhibit A; Milanovich Dec., Exhibit B; St. Regis

Mohawk Tribal Council letter, Exhibit C; Ransom Dec., Exhibit D. In two separate
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letters, both dated April 7, 2005, the NIGC conceded that these TAC members had not
been authorized to act on behalf of their tribes. See letter from Phil Hogen to Joseph
Carlini, Exhibit J; letter from Phil Hogen to Mark Garrow, Exhibit K. Nonetheless, these
individuals participated in TAC meetings.

V. LEGAL BACKGROUND

A. The Tribal Sovereignty Doctrine And Federal Indian Policy Provide
The Backdrop Against Which Federal Statutory Review Must Occur

"Indian tribes are 'domestic dependent nations' that exercise inherent sovereign
authority over their members and territories." Oklahoma Tax Comm'n v. Citizen Band
Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509, 111 S. Ct. 905, 909 (1991)
(quoting Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17, 8 L. Ed. 25 (1831)). Tribes
have been considered "distinct political communities, having territorial boundaries,
within which their authority is exclusive." Worcester v. Georgia, 31 U.S. (6 Pet.) 515,
557, 8 L. Ed. 483 (1832). The Supreme Court "has consistently recognized that Indian
tribes retain 'attributes of sovereignty over both their members and their territory,' and
that 'tribal sovereignty is dependent on, and subordinate to, only the Federal Government,
not the States." California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207, 107
S. Ct. 1083, 1087 (1987) (quoting United States v. Mazurie, 419 U.S. 544, 557, 95 S. Ct.
710, 717 (1975); Washington v. Confederated Tribes of Colville Indian Reservation
("Colville"), 447 U.S. 134, 154, 100 S. Ct. 2069, 2081 (1980)).

Tribal sovereignty serves as "a backdrop against which the applicable . . . federal
statutes must be read." McClanahan v. State Tax Comm'n of Arizona, 411 U.S. 164, 168,
172, 93 S. Ct. 1257, 1260, 1262 (1973). See Oklahoma Tax Comm'n v. Sac and Fox

Nation, 508 U.S. 114, 123-24, 113 S. Ct. 1985, 1991 (1993). Where congressional intent
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is not "readily apparent ... the tradition of Indian sovereignty" may serve "[a]s a guide to
ascertaining that intent." Colville, 447 U.S. at 178, 100 S. Ct. at 2094. Congress
expressly acknowledged tribal sovereignty in enacting the Indian Gaming Regulatory
Act: "The Committee recognizes and affirms the principle that by virtue of their original
tribal sovereignty, tribes reserved certain rights when entering into treaties with the
United States, and that today, tribal governments retain all rights that were not expressly
relinquished.” S. Rep. No. 100-446, at 3075. Congress enacted this principle into law in
the Indian Gaming Regulatory Act: "[A] principal goal of Federal Indian policy is to
promote tribal economic development, tribal self-sufficiency, and strong tribal
government." 25 U.S.C. § 2701(4).

Thus tribal sovereignty provides the backdrop for our review and interpretation of
FACA and the exemption therefrom found in 2 U.S.C. § 1534. This review must also
"proceed in light of traditional notions of Indian sovereignty and the congressional goal
of Indian self-government, including its 'overriding goal' of encouraging tribal self-
sufficiency and economic development." Cabazon, 480 U.S. at 216-17, 107 S. Ct. at
1092 (quoting New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334-35, 103 S. Ct.
2378, 2386-87 (1983)). See also lowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 14,
107 S. Ct. 971, 975 (1987); White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142-
43,100 S. Ct. 2578, 2583 (1980).

B. The Federal Advisory Committee Act And Its Intergovernmental
Exception

The Federal Advisory Committee Act, enacted in 1972, was intended to provide
governmental oversight over the "numerous committees, boards, commissions, councils,

and similar groups which have been established to advise officers and agencies in the
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executive branch of the Federal Government." 5 U.S.C. App. 2 § 2(a). Congress found
that "the need for many existing advisory committees has not been adequately reviewed,"
5 US.C. App. 2 § 2(b)(1), and therefore established regulations intended to infuse
transparency into the advisory processes set up by independent federal governmental

agencies. FACA defines the term "advisory committee" in section 3(2) as:
[A]ny committee, board, commission, council, conference, panel, task
force, or other similar group, or any subcommittee or other subgroup
thereof (hereafter in this paragraph referred to as "committee"), which is—

(A) established by statute or reorganization plan, or

(B) established or utilized by the President, or

(C) established or utilized by one or more agencies, in the interest
of obtaining advice or recommendations for the President or
one or more agencies or officers of the Federal Government,
except that such term excludes (i) any committee that is
composed wholly of full-time, or permanent part-time, officers
or employees of the Federal Government, and (i) any

committee that is created by the National Academy of Sciences
or the National Academy of Public Administration.

5 US.C. App. 2 § 3(2). The NIGC concedes that the TAC is a federal advisory
committee as defined in FACA. See Defendants' Opposition to Plaintiffs' Motion for a
Temporary Restraining Order at 5, stating that "[ijn April 2004, NIGC established the
advisory committee described in Mr. Hogen's letter." See also NIGC Press Release,
Exhibit L at 1, stating that Phil Hogen, NIGC Chairman, announced that the NIGC is
"seeking qualified tribal representatives to serve on a Joint Federal-Tribal Class I Game
Classification Standards Advisory Committee" and letter from Phil Hogen to tribal
leaders attached thereto, Exhibit L at 2, stating that "[the NIGC] intend[s] to facilitate
tribal input in the process by establishing a joint federal-tribal advisory committee."

As stated above, Congress enacted an intergovernmental exception to FACA at 2
U.S.C. § 1534, whereby meetings held "between Federal officials and elected officers of

State, local, and tribal governments (or their designated employees with authority to act

15



Case 1:05-cv-00495-RWR-DAR  Document 24  Filed 07/28/2005 Page 22 of 81

on their behalf) acting in their official capacities," and in which certain specified issues
are discussed, are not subject to FACA's requirements.

The legislation adopting § 1534(b) directed the President to issue guidelines to
federal agencies for appropriate implementation of that section. 2 U.S.C. § 1534(c). At
the President's direction, such guidelines were issued in 1995 by the Office of
Management and Budget (OMB). See Guidelines and Instructions for Implementing
Section 204, "State, Local and Tribal Government Input,” of Title 1I of Public Law 104-4,
60 Fed. Reg. at 50,651 (Sept. 29, 1995).

Under a subheading entitled "Heads of Government," the OMB guidelines
address the types of "government officials" discussed in 2 U.S.C. § 1534. "Agencies
should seek to consult with the highest levels of the pertinent government units, e.g., the
Office of the Governor, Mayor, or Tribal Leader (or their designated employees with
authority to act on their behalf). These officials are the ones elected to represent the
people and are the ones that the public holds directly accountable for the actions of those
government units." Guidelines and Instructions for Implementing Section 204, "State,
Local and Tribal Government Input,” of Title Il of Public Law 104-4, 60 Fed. Reg. at
50,652.

Central to this case is whether the tribal members participating in the TAC
meetings had authority to "act on behalf" of tribal "government officials" as required
under the intergovernmental exemption. This brief explains that only Indian tribal
governments are authorized to determine whether a person has authority to "act on behalf

of" that government or its elected officers for purposes of FACA.
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C. Where Some Participants In A Federal Advisory Committee Are Not
Elected Officers Or Their Duly Authorized Employees, The
Intergovernmental Exception Does Not Apply

The intergovernmental exception applies, and a federal agency need not adhere to
FACA, when a meeting is held "exclusively between Federal officials and elected officers
of State, local and tribal governments (or their designated employees with authority to act
on their behalf) acting in their official capacities." 2 U.S.C. § 1534 (italics added). In an
attempt to clarify FACA, the General Services Administration, which is authorized to
administer FACA under 5 U.S.C. App. § 7 and Executive Order 12024 (42 Fed. Reg.
61,445; 3 C.F.R. 1977 Comp., at 158), promulgated rules that explain when FACA
applies. See General Services Administration, Federal Advisory Committee
Management, Final Rule, 66 Fed. Reg. 37,728 (July 19, 2001).

The regulations clarify which types of committees are not covered by FACA,
providing that "[aJny committee composed wholly of full-time or permanent part-time
officers or employees of the Federal Government and elected officers of State, local and
tribal governments (or their designated employees with authority to act on their behalf),
acting in their official capacities," does not have to comply with FACA. 41 C.F.R. § 102-
3.40(g) (italics added). Thus, when, as here, an advisory committee is not composed
"exclusively," 2 U.S.C. § 1534, or "wholly," 41 C.F.R. § 102-3.40(g), of authorized
governmental representatives, that committee is not exempt from FACA under the
intergovernmental exception.

VI.  DISCUSSION

The question of whether the tribal members participating in the TAC meetings
had authority to act on behalf of tribal government officials must be resolved in

accordance with the laws of the affected sovereign tribes.
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A. Determining Who Has Authority To Act On Behalf Of Tribal
Governments Is At The Heart of Tribal Sovereignty

Tribal governments' power to shape their own form of government is the first
element of sovereignty. See Cohen, supra, at 247. In cases challenging whether action
taken in the name of a tribe is actually tribal action, the courts have held that the form of
tribal government is a tribal decision. See, e.g., Pueblo of Santa Rosa v. Fall, 273 U.S.
315, 317-18, 47 S. Ct. 361, 361-62 (1927); Golden Hill Paugussett Tribe of Indians v.
Town of Southbury, 651 A.2d 1246, 1253, 231 Conn. 563, 576 (1995) (upholding the trial
court's ruling which "preserved the autonomy of the tribe to choose its own form of
government"). Indeed, courts are obligated to decide, based on tribal law, whether an
individual has authority to represent a tribe:

Not only must officers presuming to act in the name of an Indian tribe
show that their acts fall within their allotted function and authority, but
likewise the procedural formalities which tradition or ordinance require

must be followed in executing an act within the acknowledged jurisdiction
of the officer or set of officers.

Felix S. Cohen, Handbook of Federal Indian Law 127 (Five Rings Press reprint 1986)
(1942).

The United States Supreme Court has often addressed the contours of Indian
sovereignty, and its precedent in this field clearly indicates that the power to determine
who has authority to act on behalf of a tribal government is unquestionably an essential
attribute of Indian sovereignty. Indeed, this power goes to the core of Indian political
autonomy.

The Supreme Court recognized that "[t]he Indian nations ha[ve] always been
considered as distinct, independent political communities, retaining their original natural

rights" in matters of local self-government. Worcester, 31 U.S. (6 Pet.) at 559; see
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Mazurie, 419 U.S. at 557, 95 S. Ct. at 717-18. Tribal governments retain "the power of
regulating their internal and social relations." United States v. Kagama, 118 U.S. 375,
381-82, 6 S. Ct. 1109, 1112-13 (1886); see United States v. Wheeler, 435 U.S. 313, 322,
98 S. Ct. 1079, 1085 (1978). They "have power to make their own substantive law in
internal matters." Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55, 98 S. Ct. 1670, 1675
(1978). See also United States v. Quiver, 241 U.S. 602, 605-06 36 S. Ct. 699, 700-01
(1916) (domestic relations); Jones v. Meehan, 175 U.S. 1, 29, 20 S. Ct. 1, 12 (1899)
(inheritance rules); Roff'v. Burney, 168 U.S. 218, 18 S. Ct. 60 (1897) (membership).

The right of Indian tribes to govern themselves freely absent express
congressional intrusion has been upheld repeatedly. In Fisher v. District Court, 424 U.S.
382, 386, 96 S. Ct. 943, 946 (1976), the Court upheld tribes' right to "make their own
laws and be ruled by them." See also Three Affiliated Tribes of the Fort Berthold
Reservation v. Wold Engineering, P.C., 467 U.S. 138, 148, 104 S. Ct. 2267, 2274 (1984)
(holding that state court jurisdiction does not exist where "the exercise of state-court
jurisdiction in [the] case would interfere with the right of tribal Indians to govern
themselves under their own laws"); White Mountain Apache, 448 U.S. at 142, 100 S. Ct.
at 2583 (forbidding states from taking any other action that would "unlawfully infringe
on the right of reservation Indians to make their own laws and be ruled by them")
(internal quotations omitted); Williams v. Lee, 358 U.S. 217, 220, 79 S. Ct. 269, 270-71
(1959).

In Colville, the Court addressed the Indian tribes' authority to impose taxes on
non-Indians doing business on the reservation. See 447 U.S. at 152, 100 S. Ct. at 2080-

81. The Court held that "[t]he power to tax transactions occurring on trust lands and
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significantly involving a tribe or its members is a fundamental attribute of sovereignty
which the tribes retain unless divested of it by federal law or necessary implication of
their dependent status." Id. In Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137, 102
S. Ct. 894, 901 (1982), the Court explained this holding, stating that "[t]he power to tax is
an essential attribute of Indian sovereignty because it is a necessary instrument of self-
government and territorial management."

Even more than the power to tax, a tribe's power to implement its internal
governmental procedures for determining who has authority to act on its behalf is a
necessary instrument of self-government. It goes to the very core of what self-
government is and therefore is an essential component of tribal sovereignty. Indian tribes
thus have an unquestionable right to determine for themselves, pursuant to their own
tribal governmental procedures, whether an individual is authorized to act on behalf of
the tribal government.

B. Congress Must Clearly Express An Intent To Curtail Tribal

Sovereignty And It Has Not Dome So In FACA Or The
Intergovernmental Exception

The NIGC argues that, notwithstanding some tribes' assertions to the contrary, the
TAC was composed exclusively of representatives who were in fact authorized to act on
behalf of their tribes. Accepting the NIGC's assertion essentially amounts to allowing the
NIGC, and not the tribes themselves, to determine which individuals are authorized to act
on behalf of Indian tribes. The NIGC, however, was never granted authority to make this
determination. Tribal sovereignty, which includes the right to determine if an individual
may act on behalf of the tribe, can only be curtailed when congressional intent to curtail it
is clearly expressed. Because Congress never intended to limit tribal sovereignty in

FACA or the intergovernmental exception by allowing the NIGC to determine which
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individuals are authorized to act on behalf of Indian tribes, only tribes can make that
determination.

Federal courts require a clear and specific expression of congressional intent to
intrude on tribal sovereignty. Absent such clear and specific intent, tribal sovereignty
will not be curtailed. See Santa Clara Pueblo, 436 U.S. at 58-59, 98 S. Ct. at 1677,
Wheeler, 435 U.S. at 323, 98 S. Ct. at 1086; Bryan v. Itasca County, 426 U.S. 373, 376,
96 S. Ct. 2102, 2105 (1976). Thus, for example, "[iln California v. Cabazon Band of
Mission Indians, 480 U.S. 202, 107 S. Ct. 1083, 94 L.Ed.2d 244 (1987), the Supreme
Court sharply limited the power of the states to apply their gambling laws to Indian
gaming. An essential element of its decision was that Congress had not acted specifically
to make state gambling laws applicable in Indian country." Keweenaw Bay Indian
Community v. United States, 136 F.3d 469, 472 (6th Cir. 1998) (emphasis added). See
Cabazon, 480 U.S. at 207, 107 S. Ct. at 1087 ("[S]tate laws may be applied to tribal
Indians on their reservations if Congress has expressly so provided").

In Santa Clara Pueblo v. Martinez, the Supreme Court held that suits against a
tribal government under the Indian Civil Rights Act of 1968, 25 U.S.C. §§ 1301-1303,
are barred by sovereign immunity, and that the statute did not impliedly authorize private
actions for equitable relief against tribal officers. See 436 U.S. at 58-59, 98 S. Ct. at
1677. Explaining its unwillingness to find congressional authorization for suits against
tribal officials absent express statutory language, the Court noted that "a proper respect
both for tribal sovereignty itself and for the plenary authority of Congress in this area
cautions that we tread lightly in the absence of clear indications of legislative intent." Id.

at 60, 98 S. Ct. at 1678. See also Wheeler, 435 U.S. at 323, 98 S. Ct. at 1086 ("The
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sovereignty that the Indian tribes retain is of a unique and limited character. It exists only
at the sufferance of Congress and is subject to complete defeasance. But until Congress
acts, the tribes retain their existing sovereign powers").

In Bryan v. Itasca County, the Supreme Court held that Minnesota could not tax
Indians on the reservation in the absence of congressional intent, and that a federal statute
that extended certain states' civil jurisdiction to adjudicate disputes arising on Indian
reservations involving individual Indians did not include the power to tax. See 426 U.S.
at 377,96 S. Ct. at 2105. The Court noted particularly:

the total absence of mention or discussion regarding a congressional intent to

confer upon the States an authority to tax Indians or Indian property on

reservations. Neither the Committee Reports nor the floor discussion in either

House mentions such authority. This omission has significance in the application

of the canons of construction applicable to statutes affecting Indian immunities, as

some mention would normally be expected if such a sweeping change in the

status of tribal government and reservation Indians had been contemplated by
Congress.

Id. at 381, 96 S. Ct. at 2107 (footnotes omitted).

If Congress intends to replace the authority of an established form of tribal
government, its intent to do so must be clearly indicated and tribal authority will continue
to the extent that it can coexist with Congress' alterations. In Harjo v. Kleppe, 420 F.
Supp. 1110, 1118-19 (D.D.C. 1976), aff'd sub nom. Harjo v. Andrus, 581 F.2d 949 (D.C.
Cir. 1978), this Court held that despite the general intentions of the Congress in the late
19" and early 20™ centuries to terminate the tribal government of the Creeks, and despite
an elaborate statutory scheme implementing numerous intermediate steps toward that
end, the final dissolution of the Creek tribal government created by the Creek constitution
of 1867 was never statutorily accomplished, and that government was instead explicitly

perpetuated. See Kimball v. Callahan, 590 F.2d 768, 776 (9th Cir. 1979) (holding that
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although the Termination Act terminated federal supervision over trust and restricted
property of the Klamath Indians, disposed of federally owned property, and terminated
federal services to the Indians, it contemplated the continuing existence of the Klamath
Tribe and thus did not affect the power of the Tribe to take any action under its
constitution and bylaws consistent with the Act; the Klamaths maintain a tribal
constitution and tribal government). See also Logan v. Andrus, 640 F.2d 269, 270 (10th
Cir. 1981) (upholding powers of the Osage Tribal Council to cause the Osage Tribe to
participate in various programs and administer the Osage mineral estate).

Neither FACA nor its intergovernmental exception evidences congressional intent
to abrogate tribal sovereignty by vesting the authority to authorize tribal representatives
in anyone other than the affected tribal government. There is nothing in the language of
FACA or its exception that indicates that Congress meant to grant the NIGC the right to
deputize tribal representatives. Likewise, there is nothing in the Indian Gaming
Regulatory Act, 25 U.S.C. § 2701 et seq., which created the NIGC and spells out its
powers and duties, that indicates that Congress meant to grant the NIGC this authority.
Had Congress sought to authorize the NIGC to deputize tribal representatives, it could
have done so explicitly when it listed the NIGC's powers.3 25 U.S.C. § 2706. Therefore,
neither the NIGC nor this Court has the authority to do so; only a tribal government has
such authority. Thus, when, as here, a tribal government and its elected officials have not

taken any action to vest tribal TAC participants with authority to act on behalf of that

3 Indeed, the Indian Gaming Regulatory Act, which established the NIGC, clearly
provides that "a principal goal of Federal Indian policy is to promote tribal economic
development, tribal self-sufficiency, and strong tribal government." 25 U.S.C. § 2701(4).
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government or its officials, those representatives are not "designated employees with

authority to act" on behalf of the tribe. 2 U.S.C. § 1534.
C. Any Ambiguity Regarding Tribal Governments' Authority To
Determine, For Purposes Of FACA, Whether A Person Is Authorized

To Act On Behalf Of The Tribe Must Be Resolved In The Tribes'
Favor

The Supreme Court has long held that "statutes are to be construed liberally in
favor of the Indians, with ambiguous provisions interpreted to their benefit."
Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S. at 269, 112 S. Ct. at
693 (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 766, 105 S. Ct. 2399, 2403
(1985)). See also South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 330, 118 S. Ct.
789, 791 (1998) ("ambiguities must be resolved in favor of the Indians"); Bourland, 508
U.S. at 708, 113 S. Ct. at 2324 ("'[S]tatutes are to be construed liberally in favor of the
Indians, with ambiguous provisions interpreted to their benefit™); Oliphant v. Suquamish
Indian Tribe, 435 U.S. 191,208 n.17, 98 S. Ct. 1011, 1020 n. 17 (1978); Bryan, 426 U.S.
at 392, 96 S. Ct. at 2112-13; McClanahan, 411 U.S. at 174, 93 S. Ct. at 1263. Thus "the
standard principles of statutory construction do not have their usual force in cases
involving Indian law." Blackfeet Tribe, 471 U.S. at 766, 105 S. Ct. at 2403.4 The maxim
that ambiguous provisions should be construed in favor of the Indians was first
articulated by Justice McLean in Worcester, 31 U.S. (6 Pet) at 582 (McLean, J.,
concurring) ("The language used in treaties with the Indians should never be construed to

their prejudice”). See also Choate v. Trapp, 224 U.S. 665, 675, 32 S. Ct. 565, 569 (1912)

4 This rule of construction stems in part from "the unique trust relationship between
the United States and the Indians." Oneida County v. Oneida Indian Nation, 470 U.S.
226,247,105 S. Ct. 1245, 1258 (1985).
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("This rule of construction has been recognized, without exception, for more than a
hundred years . . .").

As explained above, the intergovernmental exception is not ambiguous for
purposes of this case. There is absolutely nothing in it indicating congressional intent to
abrogate or curtail tribal sovereignty. The exception does not grant federal agencies like
the NIGC authority to determine whether advisory committee members are authorized to
act on behalf of the Indian tribe that sent them. Rather, the exception merely provides
that if all participants in a federal advisory committee meeting are duly elected tribal
officials or their duly authorized employees, then the agency that established the
committee is not required to adhere to FACA.

If, however, the Court were to conclude that some ambiguity exists in the
language of FACA or the intergovernmental exception, the case law cited herein dictates
that any such ambiguity must be interpreted in favor of the tribes' position.

D. Because Some Of the TAC Participants Were Not Authorized

Representatives Of A Tribal Government, The Intergovernmental
Exception Did Not Apply

As stated above, an agency that forms an advisory committee that includes
members who are not authorized to act on behalf of their governments must comply with
FACA. See section V-B above. In this case, the TAC included members that were not
authorized to act on behalf of their governments. See Milanovich letter, Exhibit A;
Milanovich Dec., Exhibit B; St. Regis Mohawk Tribal Council Letter, Exhibit C; Ransom
Dec., Exhibit D. Thus, the intergovernmental exception did not apply and the NIGC was
required by law to comply with FACA in organizing and operating the TAC. The NIGC

failed to comply with the law.

25
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VII. CONCLUSION

For all of these reasons, CNIGA and NIGA respectfully request that the Court
find that the NIGC's decision not to follow FACA in organizing and operating the TAC
was arbitrary, capricious, an abuse of discretion, and not in accordance with the law, and,
therefore, that it hold unlawful and set aside the TAC's actions, findings and conclusions,

all in accordance with 5 U.S.C. § 706(2)(A).

Res lly submitted,

SHBLE

Martin J. Jaron, Jr. (D.C. Bar No. 358439)
David S. Black (D.C. Bar No. 459980)
HOLLAND & KNIGHT LLP

1600 Tysons Boulevard

Suite 700

McLean, Virginia 22101-4867
703-720-8600 Phone

703-720-8610 Fax

Jerome L. Levine (Cal. Bar No. 38631)
Frank R. Lawrence (Cal. Bar No. 147531)
Teresa E. Poust (D.C. Bar No. 483137)
Zehava Zevit (Cal. Bar No. 230600)
HOLLAND & KNIGHT LLP

633 West Fifth Street

21% Floor

Los Angeles, CA 90071

213-896-2400 Phone

213-896-2450 Fax

Counsel for California Nations Indian

Gaming Association and National Indian
Gaming Association
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CERTIFICATE %{T SERVICE
-

[ HEREBY CERTIFY that, on July@ -, 2005, a true and complete copy of the
foregoing

CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND NATIONAL
INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

was served via first-class mail, postage prepaid, on the following persons:

Allen V. Farber

Rebecca A. Hirselj

GARDNER, CARTON & DOUGLAS
1301 K Street, N.W.

Suite 900, East Tower

Washington, DC 20005-3317

Daniel F. Decker

DECKER & DESJARLALIS, PLLC
P.O.Box 310

St. Ignatius, MT 59865

COUNSEL FOR PLAINTIFFS
David M. Glass
U.S. Department of Justice

20 Mass. Ave., NW., Room 7140
Washington, D.C. 20530

COUNSEL FOR DEFENDANTS % ? Lﬁ

David S. Black
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AGUA CALIENTE BAND Of CAHUILLA INDIANS

March 22, 2005 S
TRIBAL COUNCIL

Crammvan, RICHARD M. Mitanovics

Vice-Crararean, Barnara Gonzates Lyons
SECRETARY/THESASURER, M&wixmo g, P.\Tf;;u(:xo
MEmoer, JEANNETTE PrirTo-Dopo
Mr. Philip N. Hogan, Chairman Memacr, Jessica NomTe
National Indian Gaming Association
1441 L Street, NW., Suite 900
Washington, DC 20005

Re: Class !l Technical Standards Advisory Committee

Dear Mr. Hogan:

We are in receipt of your letter dated March 17, 2005 concerning
Joe Carline’s nomination to and participation on the class I
Technical Standards Advisory Committee. This letter is intended to
reply to your inquiries, and to set forth the correct facts to refresh
your recollection and that of the NIGC's legal staff.

Joe Carlini is not an elected officer of this Tribal Government; and
neither he nor we have ever represented to the NIGC that he is such
an elected officer. In addition, Joe Carlini has not been designated
by this Tribal Government as having the authority to act on behalf of
this Tribal Government in an official capacity.

At all times, we proposed Joe Carlini to the NIGC as a person with
experience to assist the NIGC in evaluating and possibly revising
the existing NIGC technical standards for class Il electronic aids and
other machines. It was always our understanding that the technical
people, suggested by Tribal Governments and selected by the
NIGC, would assist the NIGC and its legal staff on technical’ matters
only; and we never understood that they would be involved with
"classification” and other legal issues previously addressed by the
Federal Courts.

At no time did Joe Carini, as a person nominated by us and
selected by the NIGC, act in an official capacity for this Tribal
Government in providing his experience and help to the NIGC for its
re-examination of its existing class 1l technical standards
regulations. Mr. Carlini has continuously participated as a
committee member to provide his knowledge and experience to the
NIGC. Mr. Carlini has continuously [with the assistance of our
special tribal attorney Mr. Bemnard P. Simons of Reed Smith LLP]

provided you with his “personal views” and his objections to the non- EXHIBIT
technical standards discussions by your legal staff at committee §
meetings. We believe this to be true of all committee members s A
nominated by Tribal Governments and selected by the NIGC.
gl wiR Sl
30 ¥ i3
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Page No: 2

~ Mr. Philip N. Hogan, Chairman ,
National Indian Gaming Association

March 22, 2005

Joe Carlini continuously advised you, the other Commissioners, and
the other committee members that he was not qualified to deal with the
.class 1l classification regulations proposed by your legal staff to
overcome the decisions by Federal Courts in the area of class |
classifications. We understand that the other committee members also
so advised you, the other Commissioners and your legal staff.

Pursuant to your request, a copy of this letter is being sent by facsimile
to Penny Coleman, Acting General Counsel.

Yours truly,

Richard M. Mua{no)WL'Q""\/‘g

vich
Chairman, Tribal Council
AGUA CALIENTE BAND OF
CAHUILLA INDIANS

C:. Ms. Penny Coleman, Esq., Acting General Counsel [202.632.7066]

TC-9666-03-05
RMM: jas
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONFEDERATED SALISH AND
KOOTENAI TRIBES, et al,,

Plaintiffs,
Case No. 1:05CV00495 (RWR)

V.

NATIONAL INDIAN GAMING COMMISSION,
etal,

Defendants.

N’ S S’ N N N N N’ N N N N’

DECLARATION OF RICHARD M. MILANOVICH IN SUPPORT OF
CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND NATIONAL
INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

I, Richard M. Milanovich, hereby declare as follows:

1. I am the Tribal Council Chairman of the Agua Caliente Band of Cahuilla Indians
("Tribe"), a federally recognized Indian tribe. 1 make this declaration in support of the California
Nations Indian Gaming Association's and National Indian Gaming Association's Amicus Curiae
Brief in support of Plaintiff's motion for summary judgment. I make this declaration on the basis
of my own personal knowledge and belief and, if called upon, could and would competently
testify to the matters set forth herein.

2. I am the Tribe's Chairman, and am a duly enrolled member of my Tribe. 1 have
served as Tribal Chairman since 1984. In my official capacity as Tribal Chairman, I preside at

all meetings of the Tribal Council (defined below) and have general supervision authority over

EXHIBIT

1 i_B
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all other tribal officers, employees, and committees. 1 am the Tribe's authorized spokesman, and

on government-to-government matters I have authority, along with the Tribal Council, to act on

behalf of the Tribe.
3. I am familiar with the Tribe's laws, traditions and customs.
4. The Tribe's Constitution and By-laws outline the Tribe's government structure.

Article IV(a) of the Constitution and By-Laws of provides that the Tribe's governing body is the
Tribal Council, consisting of five elected council members: Chairman, Vice - Chairman,
Secretary/Treasurer and two Members. The Chairman, Vice-Chairman and Secretary/Treasurer
serve two year terms and Members serve a one year term.

5. Article V of the Tribe's Constitution sets out the powers of the Tribal Council.
The Tribal Council sets policy, governs Tribal activities, makes laws and implements decisions
made by Tribal membership. The Council is responsible for protecting and preserving Tribal
property including wildlife and natural resources. The Council also oversees the repair and
maintenance of facilities on Tribal lands; works with the U.S. Secretary of the Interior regarding
various Federal/Tribal matters; and cultivates Tribal arts and culture.

6. Under article V (1) of the Constitution, the Tribal Council represents the Tribe
before Federal, State and local governments has authority to negotiate with the Federal, State and
local governments on behalf of the Tribe.

7. In order for an individual who is not an elected officer of the Tribal Government
to have authority to act on behalf of the Tribe or one of its elected officers, Tribal law requires

that Tribal Council specifically authorize that person to speak.

8. No such action was taken with regard to Joe Carlini, who was nominated by the

Tribe to serve, and served, on the National Indian Gaming Commission's Class II Technical
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Standards Advisory Commiittee. Joe Carlini is not an elected officer of the Tribal government,
nor was he ever authorized by the Tribal Government to act on behalf of its officers or the Tribe
as a whole. Therefore, Joe Carlini was not duly authorized under Tribal law to act on behalf of

the Agua Caliente Band of Cahuilla Indians.

I declare under penalty of perjury under the laws of the United States of America and the
State of California that the foregoing is true and correct and that this declaration was executed on
the date indicated below on the Agua Caliente Indian Reservation, located within Riverside

County, California.

Dated: July 26 , 2005 (

Richard M. Milanovich

#3075583_vl
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Saint Reois Mohawk Tribe

(jl‘nef k‘\":xrszncl yl‘umm'c

Chief Barbara A, Lazore

Chief Jimes W. Ransom
Sob-Chief Rita SwamP
Sub-Chief Emily Lauzon
Sub-Chiel Ropald I.AnFr.m(‘e, Je.

BY FACSIMILE:
202-632-70066

March 29, 2005

Penny Coleman

Acting General Counsel

National Indian Gaming Conumnission
1441 L St NW

Suite 9100
Washington, DC 20005

Dear Penny:

We are in receipt of the Chairman’s letter dated March 17, 2005, regarding the
participation of Mark Garrow on your Class 1l Technical Standards Advisory Committee.
As the St. Regis Mohawk Tribe has stated previously, Mr. Garrow was nominated by the
Tribe to Iend his technical expertise in assisting the NIGC in the development of
classification and technical standards relevant to Class Il gaming. Mr. Garrow is not an
elected officer of the St. Regis Mohawk Tribe, nor does he have the authority to act on
behalf of the St. Regis Mohawk Tribe, except to the extent necessary for his participation
on your committee.

When we nominated Mr. Garrow, we were under the impression that the NIGC was
seeking technical input and assistance in order to develop proposed changes to the
existing regulations which would then be followed by formal government-to-government
consultation with affected tnbes, prior to promulgation of the proposed regulations.

Your request for nominations did not specify that participants be elected officials with
authority to act on behalf of the tribe. In fact, as most of your advisory committee
members appear to be either Tribal Gaming Comimissioners (or employees) or gaming
management personnel, it would be highly unlikely that any of them would also be
elected tribal officials, since most tribes attempt to create an independent regulatory body
in their Tribal Gaming Commissions as thé’&l(ﬁ{mlgggstgw S

P 412 State Route 57
EXHIBIT \‘ . }\l&wvs.’un(', New Y(ul( 13655

. i Lo Id r
% R Phone: 318—338-2272
Tt -
o Fax: $18-558-3203
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The St. Regis Mohawk Tribe believes that the Tribal Advisory Commitice process 1s a
valuable too! for the NIGC and an excellent opportunity for you to access and utilize the
expertise of those people who are closest to Indian gaming, our regulators and operators;
however, we do not believe that the process, as it exists, can be used to replace essential
government-to-government consultation directly with affected Trbal Governments.

Sincerely,

THE SAINT REGIS MOHAWK TRIBAL COUNCIL

i) Rw/m\  rengand devie. Beideon s Kigaie
mes W. Ransom, Chief Marg,a‘rh Terrance, Chief Barbara A. Lazore, ChIéf
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONFEDERATED SALISH AND
KOOTENAI TRIBES, et al.,

Plaintiffs,
v.

Case No. 1:05CV00495 (RWR)

NATIONAL INDIAN GAMING COMMISSION,
et al,

Defendants.

N N N e N Nt N ot e e Nt “ut’

DECLARATION OF JAMES RANSOM IN SUPPORT OF
CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND NATIONAL
INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

I, James Ransom, hereby declare as follows:

1. I am one of three Chiefs of the of the Saint Regis Mohawk Tribe ("Tribe"), a
federally recognized Indian tribe. I make this declaration in support of the California Nations
Indian Gaming Association's and National Indian Gaming Association's Amicus Curiae Brief in
support of Plaintiff's motion for summary judgment. I make this declaration on the basis of my
own personal knowledge and belief and, if called upon, could and would competently testify to
the matters set forth herein.

2. I am one of the Tribe's Chiefs, and am a duly enrolled member of my Tribe. I
have served as a Tribal Chief since July 1, 2003.

3. I am familiar with the Tribe's laws, traditions and customs.

EXHIBIT

D
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4. The Saint Regis Mohawk Tribal Council is the duly elected and recognized
government of the Mohawk people. Both New York State and the United States deal exclusively
with the Tribal Council Chiefs in a government-to-government relationship.

5. The Tribal Council is comprised of three Chiefs, three Sub-Chiefs who have no
voting power unless empowered by the Chiefs and a Tribal Clerk. Tribal elections are held each
year on the first Saturday of June to choose one Chief and one Sub-Chief for a three-year term.
The Tribal Clerk is chosen every third year.

6. In my official capacity as a Tribal Council Chief, I, along with the other Chiefs,
am responsible for setting policy and making major decisions on behalf of the Tribe. I oversee
the operation of the tribal government and review and approve grants, contracts, new programs
and the day-to-day business of the Tribe. I settle reservation land disputes, assist tribal members
with administrative and governmental problems and preside over monthly tribal meetings.

7. The Tribal Council is also the official representative of the Mohawks in dealings
with both New York and the United States, as well as other tribal governments and inter-tribal
organizations. The Sub-Chiefs receive their authority from the Chiefs. If the Chiefs are unable
to fulfill their duties or are incapacitated, a Sub-Chief may also be called upon to substitute at a
meeting, function, etc., for a Chief who has other commitments.

8. In order for an individual who is not an elected officer of the Tribal Government
to have authority to act on behalf of the Tribe or one of its elected officers, Tribal law requires
that a Tribal Council Resolution, with the signatures of at least two out of the three Chiefs be
passed authorizing that individual to represent the Tribe.

9. No such action was taken with regard to Mark Garrow, who was nominated by

the Tribe to serve, and served, on the National Indian Gaming Commission's Class II Technical
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Standards Advisory Committee as a nominee of the Saint Regis Mohawk Tribe. Mark Garrow is
not an elected officer of the Tribal Government, nor was he ever authorized by the Tribal
Government to act on behalf of its officers or the Tribe as a whole. Therefore, Mark Garrow was

not duly authorized under Tribal law to act on behalf of the Saint Regis Mohawk Tribe.

I declare under penalty of perjury under the laws of the United States of America and the
State of New York that the foregoing is true and correct and that this declaration was executed
on the date indicated below on the Saint Regis Mohawk Reservation, located within Franklin

County, New York.

A
Dated: July 5 4,'2005

, )
WTheo Lo }Zuww

(J//z'mes Ransom, Chief

#3075732_vl
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March 17, 2005

Aaron A. Payment, Chairperson
Sault Ste. Marie Tribe of Chippewa Indians

523 Ashmun Street

Sault Ste. Manie, M1 49783

FAX: (906) 632-6086 g E’EB'T
Dear Chairperson Payment:

As you are aware, Kenneth J. Ermatinger, Sr. was nominated by the Sault Ste. Marie
Tribe of Chippewa Indians to serve on a joint federal-tribal committee to assist the
National Indian Gaming Commission (NIGC) in developing classification and technical
standards relevant to Class II gaming. Mr. Ermatinger has done an excellent job in
representing your tribe and the interests of other tribes as we have developed the
proposed regulations. Unfortunately, the question of whether he may properly sit on the
committee has been raised in litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “clected officers of ... tribal governments (or

their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Ermatinger was reccived that Mr.
Ermatinger was a designated employee of the Tribe with authority to act on the Sault Ste.
Marie Tribe of Chippewa Indians’ behalf. When the Sault Ste. Marie Tribe of Chippewa
Indians submitted a nomination form indicating that “submission of this form is
verification that the nominee is a designated employee or representative of the tribe,” we
believed that we could rely on that form as evidence that Mr. Ermatinger had the
authority to act on your behalf. Out of an abundance of caution, we have decided to seek
further verification from the Sault Ste. Marie Tnibe of Chippewa Indians before Mr.
Ermatinger continues to represent the Tribe on the committee.

Please provide the NIGC with one of the following statements by the closc of business on
March 30, 2005.

1. Mr. Ermatinger is an elected officer of the Sault Ste. Marie Tribe of Chippewa
Indians government (or the Sault Ste. Marie Tribe of Chippewa Indians’

NATIONAL READQUARTERS 1441 L St NW, Sute 9100, Washington, DC 20005 Tel: 202.632.7003  Fax 202.632.7066  WWW.NICC.GOV

RECIONAL OFFICES  Portland, OR; Sacramento, CA; Phaenix, AZ; St. Paul, MN; Tulsa, OK
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designated employee with the authority to act on its behalf) acting in his official
capacity;

OR

2. Mr. Emnatinger is not an elected officer of the Sault Ste. Marie Tribe of Chippewa
Indians government (or the Sault Ste. Marie Tribe of Chippewa Indians’
designated employee with the authority to act on its behalf) acting in his official
capacity.

If we do not hear from you we will assume that Mr. Ermatinger was not an elected officer
or designated employee with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on this matter, and thank you for making Mr. Ermatinger available to
participate e commjltee during the last several months.

Pleasg fax the statergént to th

ntion of Penny Coleman, Acting General Counsel, at
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March 17, 2005

John Daniels, Chairman
Muckleshoot Indian Tribe
39015 172™ Avenue S.E.
Auburn, WA 98092
FAX: (253) 931-8570

Dear Chairman Daniels:

As you are aware, Melvin J. Daniels was nominated by the Muckleshoot Indian Tribe to
serve on a joint federal-tribal committee to assist the National Indian Gaming
Commission (NIGC) in developing classification and technical standards relevant to
Class Il gaming. Mr. Daniels has done an excellent job in representing your tribe and the
interests of other tribes as we have developed the proposed regulations. Unfortunately,
the question of whether he may properly sit on the committee has been raised in
litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “elected officers of ... tribal governments (or
their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Daniels was received that Mr.
Daniels was a designated employee of the Tribe with authority to act on the Muckleshoot
Indian Tribe’s behalf. When the Muckleshoot Indian Tribe submitted a nomination form
indicating that “submission of this form is verification that the nominee is a designated
employee or representative of the tribe,” we believed that we could rely on that form as
evidence that Mr. Daniels had the authority 1o act on your behalf. Out of an abundance
of caution, we have decided to seek further verification from the Muckleshoot Indian
Tribe before Mr. Daniels continues to represent the Tribe on the committee.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.

1. Mr. Daniels is an elected officer of the Muckleshoot Indian Tribe government (or
the Muckleshoot Indian Tribe’s designated cmployee with the authority to act on
its behalif) acting in his official capacity;

NATIONAL HEADQUARTERS 1447 L St. NW, Suite 9100, Washington. DC 20005 Tel 202.632.7003  Fax: 202622 7066 WWW.NIGC.COV

REGIONAL OFFICES  Portland, OR; Sacramento, CA; Phoenix, AZ: St Paul, MN; Tulsa, OK
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OR

2. Mr. Daniels is not an elected officer of the Muckleshoot Indian Tribe government
(or the Muckleshoot Indian Tribe’s designated employee with the authority to act
on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. Daniels was not an elected officer or

designated employee with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on this matter, and thank you for making Mr. Daniels available to participate
on the committ€e during)the last several months.

Plea§n./fax the state

202-632-7066.

nt to the attention of Penny Coleman, Acting General Counsel, at

/.
Sincerely,

ilip N. Hogen
Chairman
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March 17, 2005

Chad Smith, Principal Chief
Cherokee Nation of Oklahoma
P.O. Box 948

Tahlequah, OK 74465

FAX: (918) 458-5580

. Dear Principal Chief Smith:

As you are aware, Jamie Hummingbird was nominated by the Cherokee Nation of
Oklahoma to scrve on a joint federal-tribal committee to assist the National Indian
Gaming Commission (NIGC) in developing classification and technical standards
relevant to Class I gaming. Mr. Hummingbird has done an excellent job in representing
your tribe and the interests of other tribes as we have developed the proposed regulations.

Unfortunately, the question of whether he may properly sit on the committee has been
raised in litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
commitice’s tribal representatives are not “elected officers of ... tribal governments (or

their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Hummingbird was received that
Mr. Hummingbird was a designated employee of the Tribe with authority to act on the
Cherokee Nation of Oklahoma’s behalf. When the Cherokee Nation of Oklahoma
submitted a nomination form indicating that “submission of this form is verification that
the nominee is a designated employee or representative of the tribe,” we believed that we
could rely on that form as evidence that Mr. Hummingbird had the authority to act on
your behalf. Out of an abundance of caution, we have decided to seck further verification

from the Cherokee Nation of Oklahoma before Mr. Hummingbird continues to represent
the Tnbe on the committee.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.
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1. Mr. Hummingbird is an elected officer of the Cherokee Nation of Oklahoma
government (or the Cherokee Nation of Oklahoma’s designated employee with
the authority to act on its behalf) acting in his official capacity;

OR

2. Mr. Hummingbird is not an elected officer of the Cherokee Nation of Oklahoma
government (or the Cherokee Nation of Oklahoma’s designated employee with
the authority to act on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. Hummingbird was not an elected
officer or designated ecmployee with the authority to act on the Tribe’s behalf and that he
was not acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on thi§ matter, and thank you for making Mr. Hummingbird available to
participate off the committee ddring the last several months.
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March 17, 2005

James Ransom, Chief

Saint Regis Mohawk Tribe
Akwesasne Community Building
412 State Route 37

Akwesasne, NY 13655

FAX: (518) 358-4519

Dear Chief Ransom:

As you are aware, Mark Garrow was nominated by the Saint Regis Mohawk Tribe to
serve on a joint federal-tribal committee to assist the National Indian Gaming
Commission (NIGC) in developing classification and technical standards relevant to
Class Il gaming. Mr. Garrow has done an excellent job in representing your tribe and the
interests of other tribes as we have developed the proposed regulations. Unfortunately,
the question of whether he may properly sit on the committee has been raised in
litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “elected officers of ... tribal governments (or

their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Garrow was received that Mr.
Garrow was a designated employee of the Tribe with authority to act on the Saint Regis
Mohawk Tribe’s behalf. When the Saint Regis Mohawk Tribe submitted a nomination
form indicating that “submission of this form is verification that the nominee is a
designated employee or representative of the tnbe,” we believed that we could rely on
that form as evidence that Mr. Garrow had the authority to act on your behalf. Out of an
abundance of caution, we have decided to seek further verification from the Saint Regis
Mohawk Tribe before Mr. Garrow continues to represent the Tribe on the committee.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.
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1. Mr. Garrow is an clected officer of the Saint Regis Mohawk Tribe government (or
the Saint Regis Mohawk Tribe’s designated emiplovee with the authority to act on
its behalf) acting in his official capacity;

OR

2. Mr. Garrow is not an elected officer of the Saint Regis Mohawk Tribe
government (or the Saint Regis Mohawk Tribe’s designated employee with the
authority to act on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. Garrow was not an elected officer or
designated employee with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on this mattcr and thank you for mal\mg Mr. Garrow available to participate
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March 17, 2005 o

Anthony R. Pico, Chairman
Viejas Band of Kumeyaay
P.O. Box 908

Alpine, CA 91901

FAX: (619) 445-5337

Dear Chairman Pico:

As you are aware, Norman H. DesRosiers was nominated by the Viejas Band of
Kumeyaay to serve on a joint federal-tribal committee to assist the National Indian
Gaming Commission (NIGC) in developing classification and technical standards
relevant to Class II gaming. Mr. DesRosiers has done an excellent job in representing
your tribe and the interests of other tribes as we have developed the proposed regulations.
Unfortunately, the question of whether he may properly sit on the committee has been
raised in litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “elected officers of ... tribal governments (or
their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. DesRosiers was received that Mr.
DesRosiers was a designated employee of the Tribe with authority to act on the Viejas
Band of Kumeyaay’s behalf. When the Viejas Band of Kumeyaay submitted a
nomination form indicating that “submission of this form is verification that the nominee
is a designated employee or representative of the tribe,” we believed that we could rely
on that form as evidence that Mr. DesRosiers had the authority to act on your behalf. Out
of an abundance of caution, we have decided to seek further verification from the Viejas
Band of Kumeyaay before Mr. DesRosiers continues to represent the Tribe on the
committee.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.
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1. Mr. DesRosiers is an elected officer of the Viejas Band of Kumeyaay government
(or the Vigjas Band of Kumeyaay’s designated employee with the authority o act
on its behalf) acting in his official capacity;

OR

2. Mr. DesRosiers is not an elected officer of the Viejas Band of Kumeyaay
government (or the Viejas Band of Kumeyaay’S designated employee with the
authority to act on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. DesRosiers was not an elected officer
or designated employee with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on this-matter, thank you for making Mr. DesRosiers available to
participate on'the committegAuring the last several months.

to the atteption of Penny Coleman, Acting General Counsel, at

Chairman
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March 17, 2005

Mitchell Cypress, Chairman
Seminole Tribe of Florida
6300 Stirling Road
Hollywood, FL 33024
FAX: (954) 967-3463

Dear Chairman Cypress:

As you are aware, Charles Lombardo was nominated by the Seminole Tribe of Florida to
serve on a joint federal-tribal committee to assist the National Indian Gaming
Commission (NIGC) in developing classification and technical standards relevant to
Class I gaming. Mr. Lombardo has done an excellent job in representing your tribe and
the interests of other tribes as we have developed the proposed regulations.
Unfortunately, the question of whether he may properly sit on the committee has been
raised in litigation.

On March 10, 2005, the Confederated Salish and Kootenai Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “elected officers of ... tribal governments (or

their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Lombardo was received that Mr.
Lombardo was a designated employee of the Tribe with authority to act on the Seminole
Tribe of Florida’s behalf. When the Seminole Tribe of Florida submitted a nomination
form indicating that “submission of this form is verification that the nominee is a
designated employee or representative of the tribe,” we believed that we could rely on
that form as evidence that Mr. Lombardo had the authority to act on your behalf. Out of
an abundance of caution, we have decided to seek further verification from the Seminole
Tribe of Florida before Mr. Lombardo continues to represent the Tribe on the committec.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.

1. Mr. Lombardo is an elected officer of the Seminole Tribe of Florida government
(or the Seminole Tribe of Florida’s designated employee with the authority to act
on its behalf) acting in his official capacity;

NATIONAL HEADQUARTERS 1447 1 St NW., Suite 9100, Washington, DC 20005 Tel: 202 432.7003  Fax: 202 632 7066 www.NICC.COV
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OR

2. Mr. Lombardo is not an elected officer of the Seminole Tribe of Florida
government (or the Seminole Tribe of Florida’s designated employee with the
authority to act on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. Lombardo was not an elected officer
or designated employee with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what-stafementyou file, we greatly appreciate your patience and
cooperation o11'this matter, agd thank you for making Mr. Lombardo available to
participate’on the commityee during the last several months.

Pleasé fax the state

Attention of Penny Coleman, Acting General Counsel, at
202-632-7066.

Philip N. Hogen
Chairman
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March 17, 2005

Richard M. Milanovich, Chairman
Agua Caliente Band of Cahuilla Indians
600 E. Tahquitz Canyon Way

Palm Springs, CA 92262

FAX: (760) 883-1379

Dear Chairman Milanovich:

As you are aware, Joseph W. Carlini was nominated by the Agua Caliente Band of
Cahuilla Indians to serve on a joint federal-tribal committee to assist the National Indian
Gaming Commission (NIGC) in developing classification and technical standards
relevant to Class 1l gaming. Mr. Carlini has done an excellent job in representing your
tribe and the interests of other tribes as we have developed the proposed regulations.
Unfortunately, the question of whether he may properly sit on the committee has been
raised in litigation.

On March 10, 2003, the Confederated Salish and Kootenal Tribes and the Santa Rosa
Community filed suit against the NIGC alleging that several of the committee members
were not eligible to participate on the committee. Specifically, plaintiffs allege that they
have conferred with some of the tribes that are represented on the committee and that the
committee’s tribal representatives are not “elected officers of ... tribal governments (or

their designated employees with authority to act on their behalf) acting in their official
capacities.”

It was our understanding when the nomination of Mr. Carlini was received that Mr.
Carlini was a designated employee of the Tribe with authority to act on the Agua Caliente
Band of Cahuilla Indians’ behalf. When the Agua Caliente Band of Cahuilla Indians
submitted a2 nomination form indicating that “submission of this form is verification that
the nominee is a designated employee or representative of the tribe,” we believed that we
could rely on that form as evidence that Mr. Carlini had the authority to act on your
behalf. Out of an abundance of caution, we have decided to seek further verification
from the Agua Caliente Band of Cahuilla Indians before Mr. Carlini continues to
represent the Tribe on the committee.

Please provide the NIGC with one of the following statements by the close of business on
March 30, 2005.
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1. Mr. Carlini is an elected officer of the Agua Caliente Band of Cahuilla Indians
government (or the Agua Caliente Band of Cahuilla Indians’ designated employee
with the authority to act on its behalf) acting in his official capacity;

OR

2. Mr. Carlini is not an elected officer of the Agua Caliente Band of Cahuilla Indians
government (or the Agua Caliente Band of Cahuilla Indians’ designated employee
with the authority to act on its behalf) acting in his official capacity.

If we do not hear from you we will assume that Mr. Carlini was not an elected officer or
designated employec with the authority to act on the Tribe’s behalf and that he was not
acting in his official capacity.

Regardless of what statement you file, we greatly appreciate your patience and
cooperation on this matter, And thank you for making Mr. Carlini available to participate
on the corfimittee during e last several months.

£ntion of Penny Coleman, Acting General Counsel, at

Philip N. Hogen
Chairman
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U.S. Department of Justice

EJS:DMGlass _ Tel: (202) 514-4469
david.glass@usdoj.gov . Washingion, DC. 20530 Fax: (202) 616-8470

June 1, 2005

BY E-MAIL

Allen V., Farber, Esq.

Gardner Carton & Douglas

1301 K Street, N.W., Suite 900, East Tower
Washington, D.C. 20005-3317

Re:  Confed. Salish & Kootenai Tribes v. Nat'l Indian Gaming Comm'n, No.
1:05-cv-00495-RWR (D.D.C.)

Dear Allen:

Attached for your information is Resolution No. 2005-49 of the Board of Directors of the
Sault Ste. Marie Tribe of Chippewa Indians.

Sincerely yours,

Dk WL

DAVID M. GLASS
Attorney
Federal Programs Branch
Civil Division

EXHIBIT

F

tabbies
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RESOLUTION NO: _ 064 - 45

,_.
N A

APPOINTMENT OF KENNETH J ERMATINGER SR. L
CLASS 11 GAMING. COMIVIITIEE .’; ,4
WHEREAS Kem:cth J Ennam:@ar, Sr., on behalf of the Sault Ste. Marie Tribe of v
Min Wekan Dan Chippewa Indians, 2ud its sovernment " instrumentality, the Kewadin Casinos =
Gaming Authority, was nominated by the Tribal adrinistration to serve on a joint
federal-tribal committee established to assist the National Indian Gaming
Commission in dovcloping classification and techmical standards relevant to Class' -

523 Ashmun Smeet II gaming; and

Administrative
Office.

Sauit Sie. marle

WHEREAS the Board of Directors desires to clerify the authority granred.,

Michigan | Kenmeth J. Brmatinger, Sr. ' A
T o783
* NOW THEREFORE BE IT RESOLVED that the Board of Direstors hereby
Phone declares that Kexmeth J. Enmatinger is an employee of the Tribe designated thhf
506,635 GOED the authority to act on behalf ¢f the Tﬂ'be in regards to the joint federal-triba)
commmee refarenced above Ce g ‘ §or
Fox . T D I SR AT - . d
poosI4® .. .. CERTIFICATION ... _. _§.
R We, the undersigned, as Chairperson and Secretary of the Sault Ste. Marie Tribe
of Chippewa Indians, hereby certify that ths Board of Directors is composed of13,.
Mombership members, of whom _/2 members constituting 2 quorum were present at a;
Services mepting thereof duly called, noticed, convened, and held on the _5~  day of i
Econemic L - 2005; that the-foregoing resolution was duly adopted at said meeting,
Development by en affrmative vote of . // . mombers for, _¢  members againsy, & - i -
c‘"f"“'”‘"’" members abstaining, and that ﬁmd n.solutxm haa pot been toscinded or amemded
ipamyway. - . -

Aaron Payment, Tf’lbal Qﬂxmrpmscm L

Sault Ste. Marie Tribe of Sault Ste. Marie Tribe of ; §
Chippewa Indians Chippewa Indians £

Recalvad 06-01-05 10:24 Frumiﬂﬁﬁiﬁ?ﬂ% » To-2026327065 Page 002
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MUCKLESHOOT INDIAN TRIBE
-+ OFFICE OF THE TRIBAL ATTORNEY
39015 - 172ND Avenue S.E. » Auburn, Washington 88092-9763
" Phone: (253) 938-3311 - FAX: (253) 876-3181

May19,2005 A fiwl b oo el L |

National Indian Gaming Commission. - '+ . . 4 .-,_-i,-:_j
- Penny Coleman, Acting Genera), Commsel - :
A441LSENW e T S ' '
Washington DC 20005 L :

et T L
Sra !

.~ 1,-'__'(,.,' PR

Re: Melvin J. Daniels/ NIGC Class Il Advisory Comumittee

-

Dear Ms. Coleman: = .

This letter resporids toyou}requast for clarification of ;He Muckleshoot Indian Tribe’s ~ #: -
. positian with respect to:-Melvin Daniels’ participation on the NIGC Class I Advisory e
Committee. It is the Tribe’s desire and expectation that Mr, Daniels continue his - 46

participation an the Comitiee.

" Attached you w111 find a copy of the R@mqiuﬁon’ adopted by the Muckleshoot Tribal
Council on May 13, 2005 that confirms Melvin Daniels has autharity to act on behalf of

the Tribe. ‘ o

Sinpbrely

Deryl/grown-Archie- " ; ';.'.? -
Tnb At'torney N

Enclosare

HOISS O3 YD
EXHIBIT

.
B R e ‘ Q

tabbies*
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MUCKLESHOOT TRIBAL COUNCIL

&F 30015 172nd Avenue S.E. » Auburn, Washington 98092-9763
(253) 939-3311 - Fax (253) 931-8570

RESOLUTION NO.: 05~ J4

* TO APPOINT MELVIN DANTELS TO THE NATIONAL INDIAN GAMING
COMMISSION ADVISORY BOARD ON CLASS Xl GAMING

WHEREAS, the Muckleshoot Indian Tribal Council is the duly constituted governing
body for the Muckleshoot Indian' Reservation by the authority of, and is berein acting
solely pursuant to, its constitution and by-laws approved May 13, 1936, by the Secretary

of the Interior, and.as amended June 28, 1977, and not pursuant to its Indian

Reorganization Act Co;poratc Charter ratified October 31, l93_§;’and

WHEREAS, the Muckleshoot Tribe ._-x:;éé:_,?i,y@d arequcst fdf nbminations of candidates to
the National Indian Gaming Commission ‘Class TF Game Classification Standards Tribal
Advisory Committee; and ' ~ '

WHEREAS, the nomination form generated by the National Indian Gaming Commission

- (“NIGC"), stated, “submission. of this form is verification that the nominee is a
- designated employee or x‘cpr&_s;ntativc of he Tribe”; and = :

" WHEREAS, the Muckleshoot Tribe determined that Melvin Daniels, Geneyal M@ag« of

Muckleshoot Indian Bingo, possessed a high level of knowledge and understanding of
Class IT gaming that Would be beneficial to the NIGC; and - . * -

. N . -l 1:.,;;‘5--:;@-5' ~'_e'~.--_'§ morecrads fr . _ .
WHEREAS, the Muckleshoot Tribe airthgitized submission of the nomination of Melvin
Daniels, General Manager of Muckleshoot Indian Bingo, for the National Indian Gaming

-Commission Class II Game Classification Standards Tribal Advisory Committee (the

“Committee”) as its designated employes; and .. -

WHEREAS, the NIGC sent a letier to the Tribe dated April'16, 2004, accepting Melvin
Daniels’ nomination to the Committee and stating that “[a]fter carefully considering the
recommendations.and comments- of all Advisory Committee members, the Commission
expects to formulate its propdsed standards and consult with tribes;” and '
WHEREAS, the Muckleshoot Tribe received a letter dated April 7, 2005, from the NIGC
requesting clarification .of whetlier: Melvin:Daniels has attthority to act on behalf of the
Tribe in an official capacity; and ~ " 7 v e T .
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WHEREAS, Muckleshoot Tribal Council, being fully advised, believes that
Melvin Daniels’ continued participation on the Cornmittee is in the Tribe’s best interest;

NOW THEREFORE BE IT RESOLVED by the Tribal Council of the Muckleshoot -

Indian Tribe that, effective immediately, Melvin Daniels is authorized to.act on behalf of
the Tribe in an official capacity subject.tothe Tribe’s intemal policy requiring legal
review and Tribal Council resolutions on official positions of the Tribe.

NOW THEREFORE BE IT FURTHER RESOLVED thiat the Chairperson of the Tribal
Council or, in the absence of the Chairperson, the Vice-Chairperson, is hereby authorized
to sign, execute and negotiate all contracts, agreements and amendments thereto on
behalf .of the Tribe without further adoption of a resolution in the securing and
performance of this activity. throughout its duration provided that such authorization does
not exceed the specific intent and terms of the aforementioned document and/or activity,
and is exccuted in compliance with.all applicable Tribal, federal and other ordinances,
laws, regulation, policies and procedures. . o _ ,

e

. TR L AN T e
As Secretary of the Muckleshoot Indian “Tiiba) "Cotinieil, 1 hereby certify that the above

oy

resolution was adopted ar a S@crs#-C__meeting of the Tribal Council on the -

/2 _day of _pr-77 __, 2005, held on the Muckleshoot Indian Reservation,

Aubum, WA, at which a quorum was presest by a vote of 2 for, & against, and

s A .
Jesse McDanie], John Daniels, Jr.
_ Smmry Chairperson
Resolotion No. oS 7L
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Chad “Comtassel” Smith
0930 |

CHEROQKEE NATION Principal Chicf

.O. Box 948 Joe Grayson, Jr.

Tahleqpah, OK 74465-0948 Io® Iohe
D P al Chief
918-456-067] eputy Principal Chie

March 30, 2005

Delivered Via Fax: 202-632-7066

Philip N. Hogen, Chairman

National Indian Gaming Commission
1441 L St. NW, Suite 9100
‘Washington, DC 20005

Dear Mr. Hogen:

This letter is in response 1o your letter datefi March 17, 2005 regarding the Nation’s nomination
to serve on a jomnt federal-tribal committee]assisting the NIGC in developing classification and
technical standards relevant to Class If ganting. Our nomination to that comunittee is Mr. Jamie
Hummingbird, Admunistrator, Cherokee Nhtion Gaming Commission.

This letter is to verify that Mr. Hummingbikd is indeed authorized on my behalf to represent the
Cherokee Nation as 2 member of the comntitice. Your assumption that by submitting the form
we verified that Mr. Hummingbird was and is a designated representative for the Nation for
purposes of this workgroup was correct. While Mr. Hummingbird is not an elected official, he is
an employed official of the Nation, and is rppresenting my office in his dutics on the committee,

As a side item, please be advised that the pfoper style and title is “Cherokee Nation” rather than
“Cherokee Nation of Oklahoma.” We woild appreciate this correction in your records.

Thank you for your cooperation.

Sincerely,
/ !
e 1

Principal Chief

cc: Jamic Hummingbird, 4dministrator| Cherokee Nation Gaming Commission

EXHIBIT

“H
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Band of Kumejaay Indians
Office of the Chairman

Fax Cover Sheet

Yoz Penny Colernan, Acring General Counsel, From: Reyna Beasley, Sr. Executive Assistant

Nariona! Indian Gaming Commussion
Pax: (202) 632-7066 Pages: 3
Phone: Date:  March 23, 2005
Re: Viejas Band of Knmeynay Indians cC:
Message:
Penny,

Please find attached comespondence from the Viejas Band of Kumeyaay Indians. Original
will follow via U. S. Mail.

Thank you,

Reyna Beasley, Sr. Executive Assistant to Chairman Pico
Viejas Band of Kumeyaay Indians

PO Box 908, Alpine, CA 919503

Phone: {(619) 445-3810 Exa. 1609

Pacsimile: (619) 445-5337

Cellular:  (619) 889-1791

BEmail: RBeasley@Viejas-NSN.Gov

EXHIBIT

N
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VIEJAS .
, ‘ . : Alpine, CA 91903

" p4:51PM  FROM-

_ . #1 Vieas Grade Road

TRIBAL GOVERNMENT - Alpine, CA 91501

Anthony R. Picg Chairmen | - . ' | | ) : : Phone: 6194453810
Bobby L. Barrete, Vice Chairman Fax: 6194455337
Diana L. Aguilar. Tribal Secretary. vigjas.com

John A. Chnistman, Tribal Treasurer
Alan L. Barrert, Councilman

Keith Grijalva, Coundlman
Timothy Bactad, Counclman

Via: Facsimile (202) 632-7066 and U.S. Mail
March 23, 2005

Penny Coleman, Acting General Counsel
National Indian Gaming Commission
1441 L St. NW, Suite 9100

Washington, DC 20005

Dear Ms. Coleman:

This letter is in response to a letter dated March 17, 2005 sent to the Vigjas Band
of Kumeyaay Indians by. NIGC Chairman Philip Hogen. The letter references a
dispute between the National Indian Gaming Commission and certain tribes that
are questioning the-status of an advisory committee that has been working with
the Commission to develop standards relevant to Class II gaming under the
provisions of the LG.R.A. As we understand the issue, the dispute concerns the
question of whether certain individuals participating on the committee had the
authority to speak on behalf of the tribes they represent, :

Please be advised that the Tribal Council of the Viejas Band of Kumeyaay Indians
has considered this question at a fecent meeting, and has-authorized me to
provide NIGC with the following statemerit:

Mr. Norman DesRosiers is not an elected officer of the Viejas Band of

Kumeyaay Indians tribal goverrment, however he is the designated

employee of the Viejas Band who was appointed by the Viejas Tribal

Council to serve on the NIGC Class II gaming committee with the

understanding that he would have the authority to act on behalf of the
 Viejas Band. ' '

Received 03-23-06 10:43 From=- To~-2026327088 Page 002
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Ms. Penny Coleman
March 23, 2005 .
- Page2

Thank you for allowing the ViejaAs Band of Kﬁmeyaa)'r to subrmit this information
in response to your request. Please contact me if you have any questions.

Sincerely, .
Anthony R. Pico -
Tribal Chairman

Viejas Band of Kumeyaay Indians | o

cc: N. DesRosiers
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April 7, 2005

Mr. Joseph Carlini

Agua Caliente Band of Cahuilla Indians
600 East Tahquitz Canyon Way

Palm Springs, CA 92262

Dear Mr. Carlini:

On March 17, 2005, I sent a letter to Agua Caliente Tribal Chairman Richard
Milanovich inquiring whether or not you had authority to represent the Tribe on the Class
II Game Classifications and Standards Advisory Committee. By letter dated March 22,
2005, Chairman Milanovich informed me that at no time have you been designated as
having authority to act on behalf of the tribal government.

I would like to thank you for your dedicated service to the Committee. Your time,
expertise, and input have been greatly appreciated. However, it is with great regret that |

must inform hat since you do not have authority to represent the Tribe you can no
longer pafticipate as /z}’member of the Committee.

7, . .
for your generous service to the Committee. I look
u in the future on other gaming issues.

EXHIBIT

J
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April 7, 2005

Mr. Mark Garrow

Saint Regis Mohawk Tribe
412 State Route 37
Akwesasne, NY 13655

Dear Mr. Garrow:

On March 17, 2005, I sent a letter to the Saint Regis Mohawk Tnbal Council
inquiring whether or not you had authority to represent the Tribe on the Class I1 Game
Classifications and Standards Advisory Committee. By letter dated March 29, 2005, the
Tribal Council informed me that at no time have you been designated as having authority
to act on behalf of the tribal government.

I would like to thank you for your dedicated service to the Committee. Your time,
expcrtlse and input have been greatly appreciated. However, it is with great regret that |
ce you do not have authority to represent the Tribe you can no
longer Fafﬁcnpate as a plember of the Committee.

I look

EXHIBIT

K
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Home > Commission Actions > Press Releases

National Indian Gaming Commission to establish
Class Il Game Classification Standards Advisory Committee

For Immediate Release

Washington, DC, January 21, 2004 -National Indian Gaming Commission (NIGC) Chairman
Phil Hogen announced today that the NIGC is seeking qualified tribal representatives to
serve on a Joint Federal-Tribal Class Il Game Classification Standards Advisory Committee.
The Advisory Committee will assist the NIGC in formulating more definitive technical
standards and regulations for distinguishing whether electronic games are Class [t or Class
1l games under the Indian Regulatory Act (IGRA).

*“Tribal Gaming Commissions, Tribal gaming managers, gaming device manufacturers and
vendors, as well the NIGC have for too long been challenged by the difficuity in determining
whether particular gaming devices qualify as Class II machines, which may be used by tribal
gaming operations without Tribal-State Gaming Compacts, or whether those devices are
Class {ll, which may only be utilized when tribes have Compacts with their States,” Hogen
said. "The entire Indian Gaming industry will be better served if clarity can be brought to this
challenging area,” Hogen continued, "and in keeping with our commitment to consult with
Tribes, we are asking that Tribes nominate the best informed and most experienced tribal
gaming professionals to serve with us on an Advisory Committee to help formulate clear
standards, which guide the industry in this important area.”

Three classes of gaming are defined in the IGRA. Class | games are within the exclusive
jurisdiction of the tribes. Class Il games are regulated by the tribes and the NIGC. For Class
lii gaming to be permissible, tribes must enter into Tribal-State compacts.

(more)

Tribes interested in recommending a candidate must complete a nomination form, available
on-line at www.nigc.gov

Nominations must be received no later than FRIDAY, FEBRUARY 9, 2004. Forms should
be sent to the attention of Shakira Ferguson, and can be faxed to 202-632-7066 or mailed to
1441 L Street, NW, Suite 9100, Washington, DC 20005. Advisory Committee members will

serve approximately one year.

The National Indian Gaming Commission is an independent regulatory agency established
within the Department of the Interior pursuant to the Indian Gaming Regulatory Act of 1988.

it

tabbles®

January 21, 2004

Re: Joint Federal-Tribal Class Il Game Classification Standards Advisory Committee
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Dear Tnibal Leader:

Advancements in gaming technology and methods create a need to formulate definitive,
technical standards for distinguishing whether electronic games are Class H or Class i
games under the Indian Gaming Regulatory Act (IGRA). In 1999, the National Indian Gaming
Commiission (NIGC) attempted to address this need with a set of proposed regulations.
Commenters identified a number of policy and logistical problems with that proposal. Most
importantly, they pointed out that the proposed regulations failed to properly recognize the
different roles and responsibilities assigned to tribal governments and the NIGC for the
regulation of Indian gaming under IGRA. As a result, the NIGC withdrew the proposed 1999
regulations in July 2002 and recommended the establishment of a tribal advisory committee
when the NIGC next addressed the issue of game classification standards.

The NIGC has decided to once again address this important issue by developing Class Il
game classification standards as NIGC regulations. Because these regulations can
substantially effect tribal gaming operations, it is essential that the NIGC receive input and
assistance from ftribes regarding their formulation, along with technical assistance from
experts in the field. In accordance with the previous Commission’s recommendation, we
intend to facilitate tribal input in the process by establishing a joint federal-tribal advisory
committee fo assist in the development of the proposed Class H game classification
standards. Consistent with our commitment to consultation, the work of this advisory
committee will help ensure that tribes, as the operators and primary regulators of Indian
gaming under IGRA, have early and meaningful input in the formuiation and implementation
of these needed regulations that potentially effect their gaming operations. To that end, the
NIGC requests the nomination of tribal representatives to serve on the joint committee.

Nominees to the committee should have a firm knowledge and understanding of the
provisions of IGRA and current NIGC regulations that impact on gaming classification, along
with substantial professional experience working with those provisions as a tribal gaming
manager, employee, regulator, or lawyer. Commitlee nominees should also have a
professional level of knowledge regarding the nature and generally recognized principles,
rules, methods and variations of play of Class Il games, including bingo, pull-tabs, lotto,
instant bingo, and other games similar to bingo, as well as banking and non-banking card
games, electronic or electromechanical facsimiles of games of chance, and slot machines. In
addition, nominees to the committee should also be generally knowledgeable regarding the
technical elements of electronic, computer, and other technologic gaming aids and devices,
and the generally accepted regulatory standards for confirming their reliability.

Advisory committee members will serve approximately one year and will be asked to review,
research, and provide verbal and written comments and recommendations to the NIGC
regarding proposed classification standards for distinguishing Class Il and Class lll gambling
games, and related electronic, computer, and other technologic gaming aids and devices.
Committee service will require at least 100 hours from each member. Some travel will be
required to attend Commitiee meetings. Two to four such meetings are planned in 2004. The
NIGC will cover the members’ related travel expenses for these meetings.

After carefully considering the recommendations and comments of all Advisory Committee
members, the Commission will formulate its proposed standards and will consult with tribes
before the proposed standards are presented in a formal rulemaking process and offered for
public comment. The Committee will continue to advise the NIGC until the consultation and
rule making process is completed and the final regulations are implemented.

The charge of this Committee is very important and demanding and, accordingly, will, require
dedicated, knowledgeable, and experienced members. If your tribe is interested in
nominating a tribal representative to the Committee, please complete the enclosed form and
retumn it to the NIGC, attention of Shakira Ferguson, by no later than Monday, February 16,
2004.

Thank you for your time and thoughtful consideration of this request. if you have any
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questions, please call NIGC Acting General Counsel Penny Coleman or Senior Attorney Bill
Grant at 202-632-7003.

Sincerely,

Philip N. Hogen
Chairman

Class Il Game Classification Standards Tribal Advisory Committee
Nomination Form

Click the link below to view the Nomination Form in your browser, then select "File™ and then
"Save As" to download the Nomination Form to your hard drive. You may also download the
form by right clicking on the link and then selecting the “Save Target As..." or "Save Link

As..." option.

e Nomination Form

About Us | Regionat Offices | Tribal Data | Laws & Regulations | Resources | FOIA 1Contact Us | Search | Text Only { Employee Login

1441 L. Street NW Suite 9100, Washington DC 20005 Tei.: (202) 632-7003 Fax: (202) 632-7066
E-mail with Questions, Comments, of Suggestions Privacy Statement
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NATIONAL INDIAN GAMING COMMISSION
Class II Game Classification Standards
Tribal Advisory Committee
Nomination Form

The following individual is hereby nominated to serve as a member of the
National Indian Gaming Commission’s Class II
Game Classification Standards Tribal Advisory Committee

Name:

Title:

Tribal Affiliation:

Address:

Telephone: Facsimile:

Describe the type of gaming operation(s) that your Tribe operates or permits on your
reservation (size, classification and types of games, location, etc.) and indicate whether
Tier A, B, or C.
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Describe the gaming regulatory structure utilized by your Tribe.

i)es.cribe thc? nominee’s background and experience working with the provisions of the
ndlap Gapmg Regl.llatory Act (IGRA) and NIGC rules and regulations relevant to the
classification, operation, and regulation of Class Il and Class I gaming.
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Describe the nominee’s level of knowledge and understanding of the nature and generally
recognized principles, rules, methods and variations of play of bingo, pull-tabs, lotto,
instant bingo, other games similar to bingo, banking and non-banking card games, and
slot machines. Also describe how that knowledge was acquired.

Describe the level of your nominee’s knowledge regarding the technical elements of
electronic, computer, and other technologic gaming aids and devices, and the generally
accepted regulatory standards for confirming their reliability. Also describe how that
knowledge was acquired.

This form must be received at the NIGC no later than Monday, February 16, 2004.
Please direct it to the attention of Shakira Ferguson, National Indian Gaming
Commission, 1441 L Street N.W._, Suite 9100, Washington, D.C., 20005, or fax to (202)

632-7066.

Nominator’s Name
Tribal Affiliation and Position
Address

Telephone

Note: Submission of this form is verification that the nominee is a
designated employee or representative of the tribe.



