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1. Introduction

The California Nations Indian Gaming Association ("CNIGA") hereby
respectfully requests leave to file the proposed amicus curiae brief lodged
herewith, pursuant to this Court's Standing Order 4(i).

CNIGA understands that the Court discourages requests to file amicus briefs
for the reasons discussed in Voices For Choices v. Illinois Bell Telephone Co., 339
F.3d 542 (7th Cir. 2003), but believes that, for the reasons articulated below, its
proposed amicus brief fits within the exceptions discussed by Judge Posner in
Voices, and will be of assistance to the Court in this somewhat unusual case.

CNIGA's members include the broadest possible collection of federally
recognized Indian tribes located in California with vital interests in the area of
tribal-state relations, tribal soveréignty, and Indian government gaming under the
Indian Gaming Regulatory Act ("IGRA"), 25 U.S.C. §§ 701-21, and the tribal-state
gaming compacts Congress authorized in IGRA.

These tribes are situated in virtually the complete variety of circumstances
that might be expected to impact a tribe's position on the question presented by the

defendants' pending motion to dismiss.' This diversity is unmatched by any other

" CNIGA's member tribes include all of the following:

e gaming tribes with large casinos, some with all the gaming device licenses
they can use under their compacts; _ .

J fgarnmg tribes with medium sized casinos, some of which have tried and

ailed to obtain more device licenses, some of which have all the licenses
they need for the duration of their compacts, and some which may need
more licenses in the future but have not yet sought to obtain them;

e gaming tribes with small casinos, some of which do not need any licenses,
and most if not all of which will not likely ever need additional licenses
during the term of their compacts;

e non-gaming tribes; _ . _ _

e both gaming and non-gaming tribes with Indian lands located both
geographically close to, and very distant from, plaintiff's Indian lands;

e iribes located near relatively large population centers;

o iribes located in rural, sparsely populated areas; .

o fribes with 1999 compacts that are virtually identical to the plaintiff's
compact at issue here;

e tribes that signed 1999 compacts but have subsequently signed amendments
to those compacts; and ,

e tribes that signed their first compacts after 1999.
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entity or organization in California, and positions CNIGA uniquely to address

some of the central questions posed by defendants' motion to dismiss.

II. CNIGA and Its Member Tribal Governments

CNIGA was established in 1988, the same year Congress enacted IGRA.
CNIGA 1s a non-profit organization comprised of 68 federally-recognized Indian
tribal governments with Indian lands in California.>

CNIGA's core mission is to defend tribal governmental authority in Indian
Country within California. To that end, CNIGA seeks to preserve tribes'
opportunity to promote tribal economic development, self-sufficiency, and strong
tribal governments, as Congress intended in IGRA. See 25 U.S.C. § 2702(1).

In the pursuit of these goals, CNIGA operates as an information

clearinghouse and educational, legislative and public policy resource for tribes,

?> CNIGA's members include the following federally recognized Indian tribal

overnments: Agua Caliente Band of Cahuilla Indians; Augustine Band of Mission

ndians; Bear River Band of the Rohnerville Rancheria; Big Lagoon Rancheria;
Bl%v[Sandy Rancheria; Bishop Tribe; Blue Lake Rancheria; Buena Vista Rancheria
of Me-Wuk Indians; Cahuilla Band of Mission Indians; California Valley Miwok
Tribe; Campo Band of Kume%/aay Indians; Chemehuevi Indian Tribe; Cloverdale
Rancflena of Pomo Indians of California; Cold Springs Rancheria; Colorado River
Indian Reservation; Coyote Valley Band of Pomo Indians; Dry Creek Rancheria
Band of Pomo Indians; Elk Valley Rancheria; Enterprise Rancheria; Ewiiaapaayp
Band of Kumeyaay Indians; Federated Indians of Graton Rancheria; Fort
Independence Indian Reservation; Greenville Rancheria; Grindstone Indian
Rancheria; Guidiville Band of Pomo Indians; Habematolel Pomo of Upper Lake;
Hoopa Valley Tribe; Hopland Band of Pomo Indians; Ingja-Cosmlt Band of
Mission Indians; Ione Band of Miwok Indians; J am_uf Indian Village; Karuk Tribe
of California; La Jolla Indian Reservation; Laytonville Rancheria; Los Coyotes
Band of Indians; Manchester Point Arena Band of Pomo Indians; Manzanita Band
of Mission Indians; Mechoopda Indian Tribe; Mesa Grande Band of Mission
Indians; Middletown Rancheria; Morongo Band of Mission Indians; North Fork
Rancheria; Pechanga Band of Luiseno Indians; Picayune Rancheria of the
Chukchansi Indians; Pit River Tribe; Potter Valley Rancheria; Ramona Band of
Cahuilla Indians; Redding Rancheria; Redwood Valley Little River Band of Pomo
Indians; Rincon Band of Mission Indians; Robinson Rancheria; San Pasqual Band
of Mission Indians; Santa Rosa Rancheria Tachi Tribe; Santa Ynez Band of
Chumash Indians; Santa Ysabel Band of Diegueno Ir;cflans; Scotts Valley
Rancheria; Sherwood Valley Rancheria; Shingle Springs Rancheria; Smith River
Rancheria; Stewarts Point Rancheria; Susanville Indian Rancheria; Sycuan Band of
the Kumeyaay Nation; Table Mountain Rancheria; Timbi-Sha Shoshone Tribe;
Torres Martinez Desert Cahuilla Indians; Tule River Indian Reservation;
Tuolumne Band of Me-Wuk; Yurok Tribe
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policymakers and the public concerning Indian gaming issues and tribal
community and economic development. In this capacity, CNIGA works with state
and federal agencies, including the defendant California Gambling Control
Commission, to develop sound policies and practices and to provide technical
assistance and advocacy regarding Indian gaming-related issues.

CNIGA's 68 member tribes are located throughout the State of California,
from the Sycuan Band of the Kumeyaay Nation and Manzanita Band of Mission
Indians in San Diego County to the Smith River Rancheria and Elk Valley
Rancheria in Del Norte County near the Oregon border. CNIGA member tribes
include 36 tribes that have signed gaming compacts with California, as well as 32
tribes without compacts. Many CNIGA member tribes have the standard 1999
compact that plaintiff San Pasqual has in effect. In addition, CNIGA has member
tribes that signed their first compacts several years after the 1999 negotiations,
(including Big Lagoon, Coyote Valley, Los Coyotes, Torres Martinez, Yurok), as
well as tribes with 1999 compacts that have negotiated and signed amendments to
those compacts (including Buena Vista, Morongo, Pechanga, Sycuan).

With all of this diversity of interests, compacts, markets, and other factors,
CNIGA's member tribes voted unanimously to support San Pasqual's right to have
this Court adjudicate the merits of its lawsuit and to oppose defendants' motion to
dismiss. This stands in stark contrast to defendants' unsupported claim that "tribal

responses to San Pasqual's claim would be wide-ranging." Defendants' Brief at
7:20-21.

HI. CNIGA Respectfully Requests Leave to File the Proposed Amicus Brief

The Court's Standing Order cites Voices' discussion of amicus briefs as
embodying the reasons for this Court's position generally disfavoring such briefs.
Judge Posner's reasoning in that case is useful in understanding why the Court

should grant leave to CNIGA here.
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CNIGA's brief does not "essentially duplicate[] a party's brief." Voices, 339
F.3d at 542. CNIGA's counsel has reviewed defendants' moving papers and
plaintiffs' opposition brief, and has endeavored to avoid duplicative arguments in
the proposed amicus brief. Voices speculated that some amicus briefs are solicitéd
to "make an end run around court-imposed limitations on the length of the parties'
briefs," or to "attempt to inject interest groups politics" into the case. Id. Neither
objection applies here.

First, Plaintiff has capably and fully set forth its arguments in its opposition
brief and does not require any additional briefs to make its points. Furthermore,
CNIGA's brief articulates arguments and positions that are unique to its member
tribes, none of whom are parties to this case but all of whom may be affected by its
outcome, directly or indirectly. Second, CNIGA's proposed brief goes to the
merits of defendants' motion and does not seek to inject political issues or interests
into the case.

Judge Posner discussed the difference between the legislative and judicial
processes, noting that "the fact that powerful public officials or business or labor
organizations support or oppose an appeal is a datum that is irrelevant to judicial
decision making, except in a few cases, of which this is not one, in which the
position of a non-party has legal significance." Voices, 339 F.3d at 542. Here,
defendants' motion argues that the positions of non-parties, namely Indian tribes
with 1999 compacts, Aas legal significance. See, e.g., Defendants' Memorandum
of Points and Authorities in Support of Motion to Dismiss Second Amended
Complaint, ("Defendants' Brief"), at 9:4-6 (1999 Compact tribes' interests "must be
allowed to [be] protect[ed] in this suit"); id. at 10:12 ("the absent tribes have an
interest directly" in this case). Defendants' own arguments thus mitigate in favor
of granting CNIGA permission to file the proposed amicus brief.

Voices noted that "the criterion for deciding whether to permit the filing of

an amicus brief ... [is] whether the brief will assist the judge[] by presenting ideas,
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arguments, theories, insights, facts, or data that are not to be found in the parties'
briefs." Id. at 545. Here, defendants' motion to dismiss speculates that other
Indian tribes with gaming compacts would disagree with plaintiffs' theory of its
case. Neither plaintiffs nor defendants can definitively speak to that issue.
CNIGA, by contrast, is uniquely situated to assist the Court in evaluating that
1ssue, which is manifestly relevant to the Rule 19 analysis called for by defendants'
pending motion.

Defendants complain that plaintiff seeks to have the Court interpret its
compact "without input from those other tribes" that have similar compacts.
Defendants Brief at 2:2. CNIGA's proffered amicus brief offers the Court a means
for hearing from a majority of "those other tribes." 7d.

CNIGA's proposed brief seeks "to inform the court" by "providing context
[to] explain[]" how the Compact language "under consideration fits within the
larger regulatory or statutory framework, [and by] furnishing detail, ... as [to] how
[the Indian gaming] industry works." C. Ford, What are Friends for? In NAFTA
Chapter 11 Disputes, Accepting Amici Would Help Lift the Curtain of Secrecy
Surrounding Investor-State Arbitrations, 11 Sw. J.L. & Trade Am. 207, 237-38
(2005).

In addition, CNIGA's brief will provide "assistance to the Court in its
deliberations," by presenting "an argument or cit[ing] authorities not found in the
briefs of the parties," and by providing "technical or background information
which the parties have not supplied." J. Kearney, T. Merill, The Influence of
Amicus Curiae Briefs on the Supreme Court, 148 U. Pa. L. Rev. 743, 745 (2000).
1
1/

1/

> CNIGA also believes that an amicus brief is a%proyriate given the Court's
direction that, "[c]onsistent with Civil Local Rule 83.9, attorneys ... shall refrain
from writing letters ... to the Court ...." Standing Order 14.
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IV. Conclusion

In sum, the Court should grant CNIGA leave to file the proposed amicus
brief in order to have the benefit of the views of a large majority of federally
recognized Indian tribes in California on the important issues raised by defendants'
motion to dismiss.

For all of the foregoing reasons, the California Nations Indian Gaming
Association respectfully requests that this Court grant it leave to file the proposed

amicus curiae brief lodged herewith.

Dated: January 8, 2007 HOLLAND & KNIGHT LLP

. ]
) /./’
/ - ...—/A \/‘\/‘\.\.

By
Frank R. Lawrence, Esq.

Attorneys for (Proposed) Amicus Curiae
California Nations Indian Gaming
Association
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PROOF OF SERVICE
STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

SS.

I am employed in the County of Los Angeles, State of California. I
am over the age of 1§ and not a party to the within action.” My business address is
633 West Fifth Street, 21st Floor Los Angeles, California 90071.

On January 8, 2007, I caused the foregoing document described as
REQUEST OF CALIFORNIA NATIONS INDIAN GAMING
ASSOCIATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF to be
served on the interested parties in this action bfl placing a true copy thereof
enclosed in a sealed envelope addressed as follows:

R. Bruce Evans, Esq. Randall Pinal, Esq.

Solomon, Saltsman & Jamieson Office of the Attorney General
426 Culver Blvd. 110 W "A" St, #1100

Los Angeles, CA 90293 San Diego, CA 92101

>i (BY MAIL) I caused such envelope with postage thereon fully

%relpared to be placed in the United States mail at Los Angeles,
alifornia.

X (BY E"MAHa) Following ordinary business practices, I e-mailed the
above listed document to the email addresses of the persons on the
service list.

X (FEDERAL)  Ideclare that I am employed in the office of a member

of t(}ile Bar of this court at whose direction the service was
made.

Executed on January 8, 2007, at Los Angeles, California.

Herhed b

‘, Bobbette Mack




