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INTRODUCTION
Pursuant to California Rules of Court 8.50(a) and 8.520(f), we

respectfully request leave to file the attached brief of amicus curiae in

support of Respondent lipay Nation of Santa Ysabel.

THE PROPOSED AMICUS CURIJIAE'S INTEREST

Cal. R. Ct. 8.520(f)(3)

The California Nations Indian Gaming Association ("CNIGA")
was established in 1988, as a non-profit organization. Its members consist
of 29 federally recognized Indian tribal governments with Indian lands in
California.> CNIGA's members include the broadest possible collection of
federally recognized Indian tribes located in California with vital interests
in the area of tribal governance and sovereignty. Its members include both
gaming and non-gaming tribes.

CNIGA's core mission is to promote, protect and preserve tribal
governmental authority and the general welfare and interests of federally-
recognized Tribes within California. To that end, CNIGA seeks to
safeguard tribes' opportunities to develop tribal economies, self-sufficiency,
and strong tribal governments. In the pursuit of these goals, CNIGA
maintains an active role in tracking and reviewing legal, legislative and

policy issues and activities that may affect tribal governmental interests. It

2 CNIGA's membership consists of the following federally recognized
tribal governments; Bear River, Big Sandy, BxshoF, Blue Lake, Buena
Vista, Cloverdale, Elk Valley, Enterprise, Greenville, lone, Karuk, La Jolla,
Middletown, Morongo, North Fork, echan%/a, Pit River, Redding, Rincon,
Robinson, San Manuel, San Pasqual, Santa Ynez, Scotts Valley, Sherwood
Valley, Smith River, Sycuan, Table Mountain and Tule River.



also operates as an information clearinghouse and educational, legislative
and public policy resource for tribal governments, policymakers and the
public concerning tribal governmental and economic development issues.

CNIGA's 29 member tribal governments are located throughout the
State of California, from the Sycuan Band of the Kumeyaay Nation and La
Jolla Indian Reservation in San Diego County to the Smith River Rancheria
and Elk Valley Rancheria in Del Norte County near the Oregon border.
Neither party to this case is currently a member of CNIGA.

THE PROPOSED AMICUS CURIAE BRIEF WILL ASSIST THE

COURT IN DECIDING THE MATTER
Cal. R. Ct. 8.520(f)(3)

This amicus brief is desirable because this case presents questions
that involve fundamental issues related to tribal governmental authority and
tribal sovereign immunity. These issues have the potential to affect all of
California's Indian tribes. Thus, the legal questions raised merit an
informed, careful analysis. CNIGA's unique and broadly representative
viewpoint is desirable to ensure complete analysis of the relevant legal
issues. In particular, CNIGA's views on the role that sovereign immunity
plays in the existence and operations of tribal governments are relevant to
this Court's adjudication of this case. CNIGA also is positioned to present
broad background regarding the two-centuries old body of federal Indian
law bearing on the questions presented. Without any financial interest in
the particular case, CNIGA is free to offer the Court the benefit of its views

from a broader, historical and legal perspective.



RULE 8.520(F)(4) IDENTIFICATIONS
Pursuant to California Rule of Court 8.520(f)(4), no party or any
counsel for a party in the pending appeal authored the proposed amicus
brief in whole or in part, and no party or any counsel for a party made any
monetary contribution intended to fund the preparation or submission of the
brief. See id. at Rule 8.520(f)(4)(A)(i)-(ii). No person or entity, other than
the amicus curiae CNIGA, its members or its counsel, made any monetary

contribution intended to fund the preparation or submission of the brief.

CONCLUSION
For these reasons, CNIGA respectfully requests that this Court grant
it leave to file the proposed brief amicus curiae submitted herewith as it
considers this matter of great importance to CNIGA's membership and all

gaming and non-gaming California tribes.

Dated: June 15, 2011 Respectfully submitted,

W/IW Q. LWM*LLQ @)

Frank R. Lawrence

HOLLAND & KNIGHT
Attorneys for (pro;l)osed

Amicus Curige California Nations
Indian Gaming Association
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I. INTRODUCTION

This case presents important questions regarding tribal sovereign immunity.
Which party bears the burden of showing a valid waiver of tribal sovereign immunity?
Must a tribal official, acting unilaterally, be expressly authorized to waive a tribe's
immunity, or may such authority be implied?

The parties present the Court with two different doctrines. Appellant Yavapai-
Apache Nation ("YAN") argues that the burden is on the Defendant and Respondent
lipay Nation of Santa Ysabel ("Tribe"), relying on notions of apparent authority. The
Tribe responds that the burden is on YAN, relying on well-established case law holding
that a plaintiff has the burden of establishing jurisdiction and that when suing an Indian
Tribe, a plaintiff must establish the existence of valid waiver of sovereign immunity.

The Tribe is correct. In adjudicating this case, it is important for the Court to
understand tribal sovereignty and its role in serving core federal Indian policies. Indian
tribal governments occupy a unique place in American law and history. Their treatment
by Congress and the courts reflects that role. In that context, it is apparent that a
purported waiver exeputed by a lone tribal official, acting unilaterally without clear
authority under tribal law, is ineffective.

When suing an Indian tribe, a plaintiff's burden of establishing jurisdiction is to
show an express, unequivocal, and valid immunity waiver. Thus it is Plaintiff YAN's
burden here to show not only language clearly waiving the Tribe's immunity, but also that
the person purporting to grant such a waiver actually has the authority under Tribal law to

do so. YAN failed to do so here. Because the record contains undisputed evidence that



